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1 AN ACT to amend 59.40 (2) (), 66.0901 (2), 703.22 (title), 703.22 (2), 703.22 (3),

2 779.01 (2) (), 779.01 (3), 779.01 (5), 779.02 (1) (c), 779.02 (1) (e), 779.02 (2) (a),
3 779.02 (2) (b), 779.02 (2) (c), 779.02 (2) (e), 779.02 (3), 779.02 (5), 779.03 (1),
4 779.035 (1), 779.035 (2) (b) 1., 779.035 (2) (b) 2. a., 779.035 (3), 779.036 (1),
5 779.036 (2), 779.036 (3), 779.036 (4) (a), 779.05 (1), 779.06 (1), 779.06 (2), 779.06
6 (3), 779.07 (1) (d), 779.08 (1), 779.08 (2), 779.10, 779.135 (1), 779.14 (1) (a),
7 779.14 (1) (b), 779.14 (1e) (a), 779.14 (1e) (b), 779.14 (1m) (c) (intro.), 779.14 (1m)
8 (d) (intro.), 779.14 (1m) (e) 2. b., 779.14 (2) (a) 2., 779.14 (2) (a) 3., 779.14 (2) (am)
9 1.,779.14 (2) (am) 2. a., 779.14 (3), 779.15 (1), 779.15 (2), 779.15 (3), 779.15 (4)
10 (a) and 779.16; and to create 779.01 (2) (e) of the statutes; relating to:
11 construction liens, requirements for securing payment for work on publicly
12 financed projects, and providing a penalty.

Analysis by the Legislative Reference Bureau

Current law allows persons (such as prime contractors, subcontractors, and
suppliers) who do work or furnish materials for improvements to real estate to file
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liens on the real estate to secure their right to payment. These liens are generally
referred to as “construction liens.” Under current law, construction liens are
available on projects that do not involve public financing. Current law imposes
different requirements for securing payment for work performed or materials
furnished for projects that are publicly financed. & IVSELT I

This bill makes the following changes to construct/y{ffe“ﬁsw d" the
requirements that apply to publicly financed projects:

Repairs and remodelzng Under current law, a person may claim a
construction lien for an “improvement” to real estate, which is defined as any
building, structure, erection, demolition, alteration, excayation, filling, grading,
tiling, planting, or landscaping that is done on or to land for its permanent benefit.
This bill expands the definition to also include repairing of remodeling that is done
on or to land for its benefit. The bill also eliminates the requirement that an

o7

1mprovement must be for the permanent beneﬁt of the fand (s erT )

The reqmrements under

o
followin fuel, lumber, building materials, machinery, vehicles, tractors
equipment, ﬁxtures apparatus, tools, appliances, supplies, electric energy, gasohne

motor oil, lubricating oil, greases, state imposed taxes, premiums for worker’s

| I~

compensatmn 1nsurance and contmbutmns for unemployrnent insurance.

nectior-mat

current law for pubhcly ﬁnanced projects apply to pers%ns who furnish material usedww
ed in making a publicly financed improvement, including arzy eﬁf‘fﬁ‘e e

Plans and speaﬁcatwns Current law allows a person to claim a
construction lien for labor that the person performs, or materials, plans, or
specifications, that the person provides, for an improvement to real estate. However,
in referring to labor and materials, current law does not consistently also refer to
plans and specifications. This bill corrects the references to refer to plans and
specifications. The bill also amends the requirements regarding publicly financed
projects so that they consistently refer to plans and specifications, as well as labor
and materials.

Sixty-day and ten-day notices. Under current law, a subcontractor or
supplier who works or furnishes material for certain improvements to real estate is
not allowed to make a claim for a construction lien unless, within 60 days after first
performing work or furnishing material for the project, the subcontractor or supplier
has provided the owner of the real estate a notice specified under current law. The
improvements that this notice requirement applies to are the following: 1) a wholly
residential improvement in which four or less family living units are provided or
added; and 2) a partly or wholly nonresidential improvement in which 10,000 or less
total usable square feet are provided or added. A prime contractor must also give a
notice to the owner in order to claim a construction lien for the foregoing types of
improvements. If the contractor does not include the notice in the contract with the
owner, the prime contractor must provide the notice within ten days after labor or
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materials are furnished. If the prime contractor does not provide the notice, the
prime contractor may claim a construction lien only if certain other requirements are
satisfied.

Under the bill, for a wholly residential improvement described above, a
subcontractor or supplier must provide the 60-day notice and the prime contractor
must provide the ten—day notice. However, notice by a subcontractor, supplier, or
prime contractor is not required for any wholly or partly nonresidential
improvement, regardless of the square footage of usable floor space that is added or
provided.

In addition, under the bill, if a ten-day notice is required and the prime
contractor does not provide the notice, the prime contractor may claim a construction
lien, but only if the prime contractor’s subcontractors and suppliers have been paid
and none of the prime contractor’s subcontractors or suppliers have provided the
60-day notice to the owner. Current law also allows a prime contractor to claim a
construction lien under these circumstances, except that current law refers to
subcontractors and suppliers, rather than specifically referring to the prime
contractor’s subcontractors and suppliers.

Service of notice. Current law contains various notice requirements for
construction liens and publicly financed projects. Under this bill, any duty to provide
notice regarding a construction lien or a publicly financed project may be
accomplished by serving the notice on a party in any of the following ways: 1) by
personal delivery; 2) by registered or certified mail; 3) in the same manner that is
required under current law for service of a summons in circuit court; or 4) by any
other means of delivery in which the party receiving the notice makes written
confirmation of the delivery.

Other changes. The bill makes other changes, including the following:

1. Under current law, a person may not bring an action to enforce a construction
lien on real estate unless, within six months from the date the person last performed
work or furnished materials, the person files a claim for the lien with the circuit
court. This bill requires a person to serve a copy of the claim on the owner of the real
estate within 30 days after filing the claim with the circuit court.

2. Under current law, under certain circumstances, an owner of real estate or
other interested party may release a construction lien from the real estate by
substituting two sureties for the lien. This bill requires only one surety.

3. Under current law, prime contractors and subcontractors on both privately
and publicly financed projects must hold certain moneys in trust for the payment of
claims for labor and materials. Failure to comply with this requirement is theft.
Under this bill, if the prime contractor or subcontractor is a business entity, specified
individuals who represent the entity may also be guilty of theft.

4. Current law allows a prime contractor on a publicly financed project to
dispute a claim for payment by a subcontractor or supplier. If the prime contractor
disputes the claim, the prime contractor must provide written notice of the dispute
to the governmental body contracting for the work. This bill requires the prime
contractor also to provide written notice of the dispute to the subcontractor or
supplier.
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7
&. Under current law, persons who supply material for an improvement are
referred to as suppliers, materialmen, or material suppliers. Under this bill, such
persons are consistently referred to as “suppliers.”

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
SECTION 1. 59.40 (2) (f) of the statutes is amended to read:

59.40 (2) (f) Keep a judgment and lien docket of all claims for liens filed by
contractors, subcontractors, materialmen suppliers, and laborers and all claims filed
for log, mining, and maintenance liens.

SECTION 2. 66.0901 (2) of the statutes is amended to read:

66.0901 (2) BIDDER’'S PROOF OF RESPONSIBILITY. A municipality intending to enter
into a public contract may, before delivering any form for bid proposals, plans, and
specifications to any person, except materialmen; suppliers, and others not
intending to submit a direct bid, require the person to submit a full and complete
statement sworn to before an officer authorized by law to administer oaths. The
statement shall consist of information relating to financial ability, equipment,
experience in the work prescribed in the public contract, and other matters that the
municipality requires for the protection and welfare of the public in the performance
of a public contract. The statement shall be in writing on a standard form of a
questionnaire that is adopted and furnished by the municipality. The statement
shall be filed in the manner and place designated by the municipality. The statement

shall not be received less than 5 days prior to the time set for the opening of bids.
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The contents of the statement shall be confidential and may not be disclosed except
upon the written order of the person furnishing the statement, for necessary use by
the public body in qualifying the person, or in cases of actions against, or by, the
person or municipality. The governing body of the municipality or the committee,
board, or employee charged with, or delegated by the governing body with, the duty
of receiving bids and awarding contracts shall properly evaluate the statement and
shall find the maker of the statement either qualified or unqualified. This subsection
does not apply to a 1st class city.

SECTION 3. 703.22 (title)if the statutes is amended to read:

703.22 (title) Mechanics’ and materialmen’s suppliers’ liens.

SECTION 4. 703.22 (2) of:?he statutes is amended to read:

703.22 (2) Any mechanics’ lien or materialmen’s suppliers’ lien arising as a
result of repairs to or improvements of a unit by a unit owner shall be a lien only
against the unit.

v’

SECTION 5. 703.22 (3) of the statutes is amended to read:

703.22 (3) Any mechanics’ or materialmen’s suppliers’ lien arising as a result
of repairs to or improvements of the common elements, if authorized in writing by
the association, shall be paid by the association as a common expense and until paid
shall be a lien against each unit in proportion to its percentage interest in the
common elements. On payment of the proportionate amount by any unit owner to
the lienor or on the filing of a written undertaking in the manner specified by s.
779.08, the unit owner shall be entitled to a release of his or her unit from the lien
and the association shall not be entitled to assess his or her unit for payment of the
remaining amount due for th; repairs or improvements.

Y

SECTION 6. 779.01 (2) (a) of the statutes is amended to read:
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]// 779.01 (2) (a) “Improve” or “improvement” includes any building, structure,

; 2 erection, fixture, demolition, alteration, excavation, filling, grading, tiling, planting,

3 clearing er, landscaping, repairing, or remodeling which is built, erected, made or
4 done on or to land for its permanent benefit. This enumeration is intended as an

5 extension rather than a limitation of the normal meaning and scope of “improve” and

“improvement”.

6,
7 v

SECTION 7. 779.01 (2) (e) of the statutes is created to read:

8 779.01 (2) (e) “Serve” or “served” means personal delivery, delivery by
9 registered or ceﬁiﬁWwice in a manner described for service of a summons
11 confirmation of the delivery.
12 SECTION 8. 779.01 (3) of?;he statutes is amended ;)2 ;ead: S )
13 779.01 (3) EXTENT AND CHARACTER OF LIEN. Everygééfwn who performs any Worlfj_ﬁf
14 or procures its performance or furnishes any labor er, materials er, plans, or
15
16
17
18
19
20 have a lien therefor on all interests in the land belonging to its owners. The lien
21 extends to all contiguous land of the owner, but if the improvement is located wholly
22 on one or more platted lots belonging to the owner, the lien applies only to the lots
23 on which the improvement is located.

v
24 SECTION 9. 779.01 (5) of the statutes is amended to read:
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779.01 (5) ASSIGNMENT OF LIEN, GARNISHMENT. Assignment of a claim or right
to a lien or any part thereof by a prime contractor, or garnishment by the creditor of
a prime contractor, subcontractor, materialman supplier, laborer or mechanie, shall
not operate to compel the owner, prime contractor, subcontractor or materialman
supplier to pay the assignee or creditor until the lien claims of subcontractors,
materialmen suppliers, and laborers under this subchapter have either been paid in
full, matured by notice and filing or expired. If such claims become liens, the owner,
prime contractor, subcontractor or materialman supplier shall be compelled to pay
such assignee or creditor only what remains due in excess of such liens.

SEcCTION 10. 779.02 (1) (c)y;f the statutes is amended to read:

779.02 (1) (¢) By any lien claimant furnishing labor er, materials, plans, or

specifications for an improvement in any case where more than 4 family living units

are to be provided or added by such work of improvement, if the improvement is

wholly residential in character, or in any case where more-than-10,000-total-usable

if the improvement is partly or wholly nonresidential in character.

SEcCTION 11. 779.02 (1) (g of the statutes is amended to read:

779.02 (1) (e) By any lien claimant, other than a prime contractor, who
furnishes labor er, materials, plans, or specifications for an improvement on a project
on which the prime contrac;or is not required to give notice under this section.

f;?\SECTION 12. 779.02 (2) (a) of the statutes is amended to read:

7}79.02 (2) (a) Every prime contractor who enters into a contract with the owner

for;‘faﬁwork of improvement on the owner’s land and who has contracted or will

f,,»vé?)ntract with any subcontractors or materialmen suppliers to provide labor er,

materials, plans, or specifications for the work of improvement shall include in any
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written contract with the owner the notice required by this paragraph, and shall
provide the owner with a copy of the written contract. If no written contract for the
work of improvement is entered into, the notice shall be prepared separately and
served personally or by registered-mail on the owner or authorized agent within 10
days after the first labor er, materials, plans, or specifications are furnished for the
improvement by or pursuant to the authority of the prime contractor. The notice,
whether included in a written contract or separately given, shall be in at least
8—point bold type, if printed, or in capital letters, if typewritten. It shall be in
substant /;a,lly the followmg language: “As required by the Wisconsin construction

.;g;:,i{ S g“;gﬁ ,,
lien law .‘,““ - g

or, materials. plans, or specifications for the construction on owner’s land may have

lien rights on owner’s land and buildings if not paid. Those entitled to lien rights,
%tﬁﬁx (l{aiman 7

aréthose who contract directly with the owner

or those who give the owner notice within 60 days after they first furnish labor er,
materials, plans, or specifications for the construction. Accordingly, owner probably

will receive notices from those who furnish labor er, materials, plans, or

specifications for the construction, and should give a copy of each notice received to
W g fo2 jries n
the mortgage lender, if any. -Biﬁldegfégrees to cooperate with the owner and the
owner’s lender, if any, to see that all potential lien claimants are duly paid”.
v

SECTION 13. 779.02 (2) (b) of the statutes is amended to read:

779.02 (2) (b) Every person other than a prime contractor who furnishes labor
er; materials, plans, or specifications for an improvement shall have the lien and
remedy under this subchapter only if within 60 days after furnishing the first labor

or, materials, plans, or specifications the person gives serves a written notice in
writing, in 2 signed copies, to-the-ownereither by personal-serviee on the owner or
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1

2 autherized-agentiat-thel . The owner or agent shall
3 provide a copy of the notice received, within 10 days after receipt, to any mortgage
4 lender who is furnishing or is to furnish funds for construction of the improvement
5 to which the notice relates. The notice to the owner shall be in substantially the
6 following language, with blanks accurately filled in: “As a part of your construction

I ' f gt remaney B
/,:'%g contract, your contractor orab@ﬂéegﬁas already advised you that those who furnish

8 labor ex, materials, plans, or specifications for the work will be notifying you. The

9 undersigned first furnished labor er, materials, plans, or specifications on .... (give

10 date) for the improvement now under construction on your real estate at .... (give
11 legal description, street address or other clear description). Please give your
12 mortgage lender the extra copy of this notice within 10 days after you receive this,
13 so your lender, too, will know that the undersigned is included in the job”.
14 SECTION 14. 779.02 (2) (c) of the statutes is ameﬁded to read:

he Qerme

779.02 (2) (¢) If any prime contractor req/ﬁi?éd to give the notice prescribed in

par. (a) fails to give notice as reqmred@&ehﬁbntracto does not have the lien and
M‘;{ ) P :
}gv M g

7
P

remedy provided by this subchapter unless the £ontractor pays all of thi{ xontractor S
A

obligations to its subcontractors and materialmen suppliers in respect to the work

19 of improvement within the time periods under s. 779.06 and until the time for notice

20 under par. (b) has elapsed and ne-lien-elaimant none of its subcontractors or suppliers
21 gives notice as a lien claimant under par. (b) gives-netice.

22 SECTION 15. 779.02 (2) (e) of the statutes is amended to read:
23 779.02 (2) (e) Ifthe owner or lender complains of any insufficiency of any notice,
24 " the burden of proof is upon the owner or lender to show that he or she has been misled

25 or deceived by the insufficiency. If there is more than one owner, giving the notice
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required to any one owner or authorized agent is sufficient. In addition, every prime
contractor and subcontractor, at the time of purchasing or contracting for any
materials to be used in any of the cases enumerated in s. 779.01, shall upon request
deliver to the materialman supplier a description of the real estate upon which the
materials are to be used and the name and post—office address of the owner and
authorized agent, if any. Failure to receive such description and name and address
does not relieve a materialman supplier who asserts a lien from the requirement of
giving timely notice.

SECTION 16. 779.02 (3) of t};: statutes is amended to read:

779.02 (3) FAILURE TO GIVE NOTICE; SAVING CLAUSE. Any lien claimant, other than
the prime contractor, who fails to give a notice as required by sub. (2) (b) shall have
no lien on the land or improvement to which the failure relates. Any claimant who
serves a late but otherwise proper notice personally-or-byregistered-mail on the
owner or authorized agent shall have the lien provided by s. 779.01 for any labor e,
materials, plans, or specifications furnished after the late notice is actually received
by the owner. The burden of proving that labor ex, materials, plans, or specifications
for which a lien is claimed were furnished after that date is on the lien claimant.

SECTION 17. 779.02 (5) ofihe statutes is amended to read:

779.02 (5) THEFT BY CONTRACTORS. The proceeds of any mortgage on land paid
to any prime contractor or any subcontractor for improvements upon the mortgaged
premises, and all moneys paid to any prime contractor or subcontractor by any owner
for improvements, constitute a trust fund only in the hands of the prime contractor
or subcontractor to the amount of all claims due or to become due or owing from the

prime contractor or subcontractor for labor and, materials, plans, and specifications

used for the improvements, until all the claims have been paid, and shall not be a
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trust fund in the hands of any other person. The use of any such moneys by any prime
contractor or subcontractor for any other purpose until all claims, except those which
are the subject of a bona fide dispute and then only to the extent of the amount
actually in dispute, have been paid in full or proportionally in cases of a deficiency,
is theft by the prime contractor or subcontractor of moneys so misappropriated and
is punishable under s. 943.20. If the prime contractor or subcontractor is a
corporation, limited liability company, or other legal entity other than a sole
proprietorship, such misappropriation also shall be deemed theft by any officers,
directors er, members, partners, or agents of-the-corporation responsible for the

misappropriation. Any of such misappropriated moneys which have been received

as salary, dividend, loan repayment, capital distribution or otherwise by any

shareholder of-the—eeorporation, member, or partner not responsible for the

misappropriation shall be a civil liability of the sharehelder that person and may be
recovered and restored to the trust fund specified in this subsection by action brought
by any interested party for that purpose. Except as provided in this subsection, this
section does not create a civil cause of action against any ether person other than the

prime contractor or subcontractor to whom such monevs are paid. Until all claims

are paid in full, have matured by notice and filing or have expired, such proceeds and
moneys shall not be subject to garnishment, execution, levy or attachment.
SECTION 18. 779.03 (l)ff the statutes is amended to read:
779.03 (1) NO AGREEMENT BY OTHER THAN CLAIMANT MAY INVALIDATE LIEN. Subject
to s. 779.05, a lien claimant may waive the lien given by s. 779.01 by a writing signed
by the lien claimant, but no action by nor agreement between any other persons shall

invalidate the lien, other than payment in full to the claimant for the labor oz,

materials, plans, or specifications to which the lien claim relates.
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-
SECTION 19. 779.035 (1) of the statutes is amended to read:

779.035 (1) To eliminate lien rights as provided in s. 779.03 (2), the contract
between the owner and the prime contractor for the construction of the improvement
shall contain a provision for the payment by the prime contractor of all claims for
labor performed and materials er, plans, or specifications furnished, used or
consumed, except plans or specifications furnished by the architect, professional
engineer or surveyor employed by the owner, in making such improvement and
performing the work of improvement. The contract shall not be effective to eliminate
lien rights unless the prime contractor gives a bond issued by a surety company
licensed to do business in this state. The bond shall carry a penalty for unpaid claims
of not less than the contract price, and shall be conditioned for the payment to every
person entitled thereto of all the claims for labor performed, and materials, plans,

or specifications furnished under the contract and subsequent amendments thereto,

to be used or consumed in making the improvement or performing the work of
improvement as provided in the contract and subsequent amendments thereto. The
bond shall be approved by the owner and by any mortgage lender furnishing funds
for the construction of the improvement. No assignment, modification or change in
the contract, or change in the work covered thereby, or any extension of time for
completion of the contract shall rg}ease the sureties on the bond.

SECTION 20. 779.035 (2) (b) 1. of the statutes is amended to read:

779.035 (2) (b) 1. Except as provided in subd. 2., a subcontractor or supplier
may maintain an action under par. (a) only if the subcontractor or supplier has
notified the prime contractor in writing that the subcontractor or supplier was
providing labor er, materials, plans, or specifications for the construction of the

improvement. The notice must be provided no later than 60 days after the date on
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which the subcontractor or supplier first provided the labor er, materials, plans, or

specifications.

e
SECTION 21. 779.035 (2) (b) 2. a. of the statutes is amended to read:
779.035 (2) (b) 2. a. The contract for the provision of the labor er, materials,

plans, or specifications does not exceed $5,000.

SECTION 22. 779.035 (3) ofihe statutes is amended to read:

779.035 (3) In any case in which the improvement contract and bond have been
prepared and executed pursuant to sub. (1) upon inquiry by any subcontractor,

materialman supplier, laborer or mechanic furnishing labor ex, materials, plans, or

specifications for said improvement, the prime contractor and the owner shall so

advise the person making the inquiry and shall give the person reasonable
opportunity to inspect and exayine the contract and bond.

SECTION 23. 779.036 (1) of the statutes is amended to read:

779.036 (1) In any case in which an improvement is constructed or to be
constructed pursuant to a contract and payment bond under s. 779.035, any person
furnishing labor or materials or plans or specifications to be used or consumed in
making the improvement, to any prime contractor or subcontractor shall have a lien
on the money or other payment due or to become due the prime contractor or
subcontractor therefor, if the lienor, before payment is made to the prime contréctor

or subcontractor, gives serves a written notice of the lienor’s claim by-registered mail
with-return-receipt-requested-te on the owner or authorized agent and te on any

mortgage lender furnishing funds for the construction of the improvement. Upon
receipt of the notice, the owner and lender shall assure that a sufficient amount is
withheld to pay the claim and, when it is admitted by the prime contractor or

subcontractor involved or established under sub. (3), shall pay the claim and charge
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it to the prime contractor or subcontractor as appropriate. Any owner or lender
violating this duty shall be liable to the claimant for the damages resulting from the
violation. There shall be no preference among lienors serving such notices.

SECTION 24. 779.036 (2) of the statutes is amended to read:

779.036 (2) A copy of the notice provided in sub. (1) also shall be served by the
lienor, within 7 days after service of the notice upon the owner and lender, upon the
prime contractor or subcontractor by-registered-mail- with return receipt-requested.

SECTION 25. 779.036 (3) of the statutes is amended to read:

779.036 (3) If the prime contractor or subcontractor does not dispute the claim
within 30 days after service of written notice under sub. (2), by-registered-mail with
return-receipt-requested-to-the-owner-and-lender; the amount claimed shall be paid
over to the claimant on demand and charged to the prime contractor or subcontractor
pursuant to sub. (1). If the prime contractor or subcontractor disputes the claim, the
right to a lien and to the moneys in question shall be determined in an action brought
by the claimant or the prime contractor or subcontractor. If the action is not brought
within 3 months from the time the notice required by sub. (1) is served, the lien rights
under this section are barred.

SECTION 26. 779.036 (4) (a) of the statutes is amended to read:

779.036 (4) (a) When the total lien claims exceed the sum due the prime
contractor or subcontractor concerned and where the prime contractor or
subcontractor has not disputed the amounts of the claims filed, the owner with the
concurrence of the lender shall determine on a proportional basis who is entitled to

the amount being withheld and shall netify serve a written notice of the

determination on all claimants and the prime contractor or subcontractor-in-writing

of-the-determination. Unless an action is commenced by a claimant or by the prime
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contractor or subcontractor within 20 days after the mailing service of said notice,
the money shall be paid out in accordance with the determination and the liability
of the owner and lender to any claimant shall cease.

SECTION 27. 779.05 (1) of the statutes is amended to read:

779.05 (1) Any document signed by a lien claimant or potential claimant and
purporting to be a waiver of construction lien rights under this subchapter, is valid
and binding as a waiver whether or not consideration was paid therefor and whether
the document was signed before or after the labor er-material was, or materials,
plans, or specifications were furnished or contracted for. Any ambiguity in such
document shall be construed against the person signing it. Any waiver document
shall be deemed to waive all lien rights of the signer for all labor and, materials,
plans, and specifications furnished or to be furnished by the claimant at any time for
the improvement to which the waiver relates, except to the extent that the document
specifically and expressly limits the waiver to apply to a particular portion of such
labor and, materials, plans, and specifications. A lien claimant or potential lien
claimant of whom a waiver is requested is entitled to refuse to furnish a waiver
unless paid in full for the work er-material, materials, plans, or specifications to
which the waiver relates. A waiver furnished is a waiver of lien rights only, and not
of any contract rights of the claimant otherwise existing.

SECTION 28. 779.06 (1) of the statutes is amended to read:

779.06 (1) No lien under s. 779.01 shall exist and no action to enforce a lien
under s. 779.01 shall be maintained unless within 6 months from the date the lien

claimant furnished the last labor ex, materials, plans, or specifications, a claim for

the lien is filed in the office of the clerk of circuit court of the county in which the lands

affected by the lien lie, and unless within 2 years from the date of filing a claim for
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lien an action is brought and summons and complaint filed. A lien claimant shall

serve a copy of the claim for lien on the owner of the property on which the lien is

placed within 30 days after filing the claim. A claim for a lien may be filed and
entered in the judgment and lien docket, and action brought, notwithstanding the

death of the owner of the property affected by the action or of the person with whom
the original contract was made, with like effect as if he or she were then living.
SECTION 29. 779.06 (2) of the statutes is amended to read:
779.06 (2) No lien claim may be filed or action brought thereon unless, at least
30 days before timely filing of the lien claim, the lien claimant serves on the owner;

bed; a written notice of

intent to file a lien claim. The notice is required to be given whether or not the
claimant has been required to and has given a previous notice pursuant to s. 779.02.
Such notice shall briefly describe the nature of the claim, its amount and the land
and improvement to which it relates.

SECTION 30. 779.06 (3) of the statutes is amended to read:

779.06 (3) Such a claim for lien shall have attached thereto a copy of any notice
given in compliance with s. 779.02 and a copy of the notice given in compliance with
sub. (2), and shall contain a statement of the contract or demand upon which it is
founded, the name of the person against whom the demand is claimed, the name of
the claimant and any assignee, the last date of the performance of any labor or the
furnishing of any materials, plans, or specifications, a legal description of the
property against which the lien is claimed, a statement of the amount claimed and
all other material facts in relation thereto. Such claim document shall be signed by
the claimant or attorney, need not be verified, and in case of action brought, may be

amended, as pleadings are.
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SECTION 31. 779.07 (1) (d) of the statutes is amended to read:
779.07 (1) (d) Last date of performance of labor or furnishing materials, plans,

or specifications.

SECTION 32. 779.08 (1) of the statutes is amended to read:

779.08 (1) The person against whom a lien is claimed or any other interested
party may file with the clerk of court in whose office the claim for lien is filed an
undertaking executed by 2-or-more-sufficient-sureties a surety to the effect that the
person against whom the lien is claimed shall pay the amount of the claim and all
costs and damages which may be awarded against that person on account of the lien
or in lieu thereof deposit with the clerk of the court a sum of money, certified check
or negotiable government bonds in par value equal to 125% of the claim for lien. The
court in which any action to foreclose the lien may be brought shall determine any
question of sufficiency of the sureties surety if exception is taken thereto by the lien
claimant within 10 days after notice of the filing of such undertaking or deposit of
other security and may upon notice and upon motion of any party, order any sum of
money deposited to be invested. The clerk of court shall remove the lien from the
judgment and lien docket upon the court’s order approving the surety in substitution
for the lien. The depositor shall be entitled to any income from the investments,
certified check or negotiable U.S. government bonds deposited and the clerk shall
pay the income to the depositor without order when received or, in the case of
coupons, as the income becomes due.

SECTION 33. 779.08 (2) of the statutes is amended to read:

779.08 (2) If an undertaking is furnished, it shall be accompanied by the
affidavits affidavit of the sureties surety in which eaeh states that the surety is

worth, over and above all debts and liabilities in property within this state not
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2 amount of the claim for lien. j/;
3 SECTION 34. 779.10 of the éfgiutes is amended to read:
4 779.10 Judgment. The judgment shall adjudge the amount due to each
5 claimant who is a party to the action. It shall direct that the interest of the owner
6 in the premises at the commef;cement of the work or furnishing the materials, plans,
7 or specifications for which 11éns are given and which the owner has since acquired,
8 or so much thereof as is né&essary, be sold to satisfy the judgment, and that the
9 proceeds be brought into CO;lrt with the report of sale to abide the order of the court.
10 If the premises can be solcg;lgg in parcels without injury to the parties, the court may
11 adjudge that the sale be so made. If the plaintiff fails to establish a lien upon the
12 premises but does estal);ish a right to recover for labor er, materials, plans, or
13 specifications, the plahg;iiff may have a judgment against the party liable.
14 SECTION 35. 7;95135 (1) of the statutes is amended to read:
ﬁ 779.135 (L)f i’rovisions requiring -a

/16 / .supplier to waive his or her right to a construction lien or to a claim against a
17 paymeﬁt bond before he or she has been paid for the labor ex, materials erbeth, plans,
or specifications that he or she furnished.
SECTION 36. 779.14 (1) (a) of the statutes is amended to read:
779.14 (1) (a) Any person who has a direct contractual relationship, expressed

or implied, with the prime contractor or with any subcontractor of the prime

22 contractor to perform labor or furnish materials, plans, or specifications, except as
23 provided in par. (b).

24 SECTION 37. 779.14 (1) (b) of the statutes is amended to read:
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779.14 (1) (b) With respect to contracts entered into under s. 84.06 (2) for
highway improvements, any person who has a direct contractual relationship,

expressed or implied, with the prime contractor to perform labor or furnish

materials, plans, or specifications. / S€rvice g/;
SECTION 38. 779.14 (1e) (a) of the statxzi/tes is amended to read:

: {
779.14 (1e) (a) All contracts involving/$10,000 or more for the-performanee-of

H
furnishing labor er-furnishing, materials, g;5;)1:11%8. or specifications, when the same
A
pertains to any public improvement or public work shall contain a provision for the

payment by the prime contractor of all claims for labor performed and materials,

plans, or specifications furnished, used or umed in making the public
P~ 5

motor-oil;~lubricating-oil;~greases; “state-imposed-taxes; premiums-for-workers—

compensation-insurance-and-contributions-for- .
Cervuices

SECTION 39. 779.14 (1e) (b) of the statutes is amended to read: ;"f '
|

St

SR—

779.14 (1e) (b) All contracts that are in excess of $30,000, as indexed under sub.
(1s), and that are for the performance of labor or furnishing materials, plans, or

specifications for a public improvement or public work shall contain a provision

under which the prime contractor agrees, to the extent practicable, to maintain a list
of all subcontractors and suppliers performing labor or furnishing materials, plans,
or specifications under the contract.

SECTION 40. 779.14 (1m) (c¢) (intro.) of the statutes is amended to read:
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779.14 (1m) (c) State contracts. (intro.) The following requirements apply to
contracts with the state for the performance of labor or furnishing materials, plans,

or specifications for a public improvement or public work:

SECTION 41. 779.14 (1m) (d) (intro.) of the statutes is amended to read:
779.14 (Im) (d) Local government contracts. (intro.) The following

requirements apply to contracts, other than contracts with the state, for the

performance of labor or furnishing materials, plans, or specifications for a public
improvement or public work:

SECTION 42. 779.14 (1m) (e) 2. b. of the statutes is amended to read:

779.14 (Im) (e) 2. b. The payment to every person, including every
subcontractor or supplier, of all claims that are entitled to payment for labor

performed and materials, plans, or specifications furnished for the purpose of

making the public improvement or performing the public work as provided in the
contract and sub. (1e) (a).

SECTION 43. 779.14 (2) (a) 2. of the statutes is amended to read:

779.14 (2) (a) 2. Except as provided in subd. 3., failure of the prime contractor
or a subcontractor of the prime contractor to comply with a contract, whether express
or implied, with a subcontractor or supplier for the performance of labor or
furnishing of materials, plans, or specifications for the purpose of making the public
improvement or performing the public work that is the subjeét of the contract with
the governmental entity. |

SECTION 44. 779.14 (2) (a) 3. of the statutes is amended to read:

779.14 (2) (a) 3. With respect to contracts entered into under s. 84.06 (2) for
highway improvements, failure of the prime contractor to comply with a contract,

whether express or implied, with a subcontractor or supplier of the prime contractor
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1 for the performance of labor or furnishing of materials, plans, or specifications for the
;é purpose of making the highway improvement that is the subject of the contract with
3 the governmental entity.
4 SECTION 45. 779.14 (2) (am) 1. of the statutes is amended to read
5 779.14 (2) (am) 1. Except as provided in subd. 2., a subcontractor or supplier
i 6 may maintain an action under par. (a) only if the subcontractor or supplier has
7 notified served a written notice on the prime contractor in—writing that the
§ 8 subcontractor or supplier has provided or will provide labor er; materials, plans, o
9 specifications to the public work or improvement. The notice must be previded
10

served no later than 60 days after the date on which the subcontractor or supplier

11 first provided the labor er, materials, plans, or specifications
§ 12 SECTION 46. 779.14 (2) (am) 2. a. of the statutes is amended to read
f 13 779.14 (2) (am) 2. a. The contract for the provision of the labor er, materials
% 14 plans, or specifications does not exceed $5,000
2 15 SECTION 47. 779.14 (3) of the statutes is amended to read
i 16 779.14 (3) ACTIONS BY A COUNTY. In an action by a county upon the bond all
%% 17 persons for whose protection it was given and who make claim thereunder may be
i 18 joined in the action. The county highway commissioner may take assignments of all
2 19 demands and claims for labor er-material, materials, plans, or specifications and
%g 20 enforce the same in the action for the benefit of the assignors, and the judgment may
%%1 provide the manner in which the assignors shall be paid
féZ SECTION 48. 779. 15 (,l}ﬁftheﬁx\g}futes 1s amended to read: AN
93 [ o ror

//fused or consﬁmed in making public improvements or performing public work,

~ 779.15 (1) Any person %labor or, materials, plans, or snemficatmns AN
> 2&/ ﬁfcrmshm%

ff’?gvﬁ Such wor v or servi€

,}
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urance and contributions for unemployméiitinsuranee; to any prime contractor,

except in cities of the 1st class, shall have a lien on the money or bonds or warrants
due or to become due the prime contractor therefor, if the lienor, before payment is
made to the prime contractor, gives serves a written notice to of the claim on the
debtor state, county, town, or municipality efthe-claim. The debtor shall withhold
a sufficient amount to pay the claim and, when it is admitted by the prime contractor
or established under sub. (3), shall pay the claim and charge it to the prime
contractor. Any officer violating the duty hereby imposed shall be liable on his or her
official bond to the claimant for the damages resulting from the violation. There shall
be no preference between the lienors serving the notices.

SECTION 49. 779.15 (2) of the statutes is amended to read:

779.15 (2) Service of the notice under sub. (1) shall be made by-registered mail
upon the clerk of the mﬁnicipality or in the clerk’s absence upon the treasurer. If any
of the money due the prime contractor is payable by the state, service of the notice
under sub. (1) shall be served by registered-mail upon the state department, board,
or commission having jurisdiction over the work. A copy of the notice shall be served
concurrently by registered-mail upon the prime contractor.

SECTION 50. 779.15 (3) of the statutes is amended to read:

779.15 (3) If a valid lien exists under sub. (1) and the prime contractor does not
dispute the claim within 30 days after service on the prime contractor of the notice
provided in sub. (2), by serving written notice te on the debtor state, county, town,
or municipality and the lien claimant, the amount claimed shall be paid over to the

claimant on demand and charged to the prime contractor pursuant to sub. (1). Ifthe
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1 | prfrf;le contractoélgguggsghe claim, the right to a lien and to the moneys in question

shall be determined in an action brought by the claimant or the prime contractor.

If the action is not brought within 3 months from the time the notice required by sub.

(1) is served, and notice of bringing the action filed with the officer with whom the

5 claim is filed, the lien rights are barred.

6 SECTION 51. 779.15 (4) (a) of the statutes is amended to read:

7 779.15 (4) (a) When the total of the lien claims exceeds the sum due the prime

8 contractor and where the prime contractor has not disputed the amounts of the

9 claims filed, the debtor state, county, town or municipality, through the officer, board,
10 department or commission with whom the claims are filed, shall determine on a
11 proportional basis who is entitled to the money and shall notify all claimants and the
12 prime contractor in writing of the determination. Unless an action is commenced by

a claimant or by the prime contractor within 20 days after the mailing of the notice,
the money shall be paid out in accordance with the determination and the liability

of the state, county, town or municipality to any lien claimant shall cease.

SECTION 52. 779.16 of the statutes is amended to read:

17 779.16 Theft by contractors. All moneys, bonds or warrants paid or to
18 become due to any prime contractor or subcontractor for public improvements are a
19 trust fund only in the hands of the prime contractor or subcontractor to the amount
20 of all claims due or to become due or owing from the prime contractor or subcontractor
{/;1/"} for labor g4 erial ue for the improvements, until all the claims have been

‘\,2/ paid, and shal not be a trustf?fund in the hands of any other person. The use of the

23 any such moneys by the any/prime contractor or subcontractor for any other purpose
24 y the until all
25 claims isfied; i . except those which are the subject of a bona

,«‘j 55;55 A ?ﬁ g gﬁfﬁf fég’%@ f%;yw{g
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1 fide dispute and then only to the extent of the amount actually in dispute, have been
paid in full or proportionally in cases of a deficiency, is theft by the prime contractor
or subcontractor of moneys so misappropriated and is punishable under s. 943.20.

This If the prime contractor or subcontractor is a corporation, limited liability
company, or other legal entity other than a sole proprietorship, such
misappropriation also shall be deemed theft by any officers, directors, members,
7 partners, or agents responsible for the misappropriation. Any of such
8 misappropriated moneys which have been received as salary, dividend, loan
9 repayment, capital distribution or otherwise by any shareholder, member, or partner
10 not responsible for the misappropriation shall be a civil liability of that person and
11 may be recovered and restored to the trust fund specified in this subsection by action
12 brought by any interested party for that purpose. Except as provided in this

Sy U e W

13 subsection, this section shall not create a civil cause of action against any person
14 other than the prime contractor or subcontractor to whom such moneys are paid or
15 become due. Until all claims are paid in full, have matured by notice and filing or
16 have expired, such money, bonds and warrants shall not be subject to garnishment,
17 execution, levy or attachment.

’fé” SEcTION 53. Initial applicability.

19 ; (1) This act first applies to/l@f‘;ma‘ﬁ? ~plans,.and; ?ﬁgﬁiﬁ*ﬁ%ﬁﬁﬂ&ﬁﬁ%
20 fz ¢ ubsee

ded’on the effective date of this/subsection.
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Sen. Zien:

This version makes the changes you requested. Please note the following:

-
1. As you requested, I eliminated the “laundry list” of materials in ss. 779.14 (1e) (a)
and 779.15 (1). You stated that “this deletion is not intended to be a limitation on what
is lienable, but a means of expanding the scope of lienable ‘improvements’ so that it
remains flexible as means and methods of construction grow and develop.” From a
drafting standpoint, I agree that the deletion accomplishes your intent. By eliminating
the “laundry 1ist{’2}the foregoing statutes are intended to apply to any material

consumed in making an improvement. y

¥
2. As you requested, I retained the reference to last<known address in s. 779.02 (2) (b).
However, I don't think the retention is necessary. The definition of “serve” or “served”
refers to service in the manner described in s. 801.14, and s. 801.14 ng) requires service
at the last.known address. If you agree that the reference to lastknown address is no
longer necessary in s. 779.02 (2) (b), let me know and I will revise the draft.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us
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INSERT 2A:

Publicly financed praojects.
INSERT 2B:

The bill eliminates the foregoing list and refers instead to a person who furnishes any

material used or consumed in making a publicly financed improvement.
INSERT 3A:

5. The bill changes certain references to “contractor” or “general contractor”

under current law to refer instead to “prime contractor/’.
INSERT 6-6:

SECTION 1. 779.01 (2) (d) 2. of the statutes is amended to read:
o
779.01 (2) (d) 2. An owner of land who acts personally as general prime

contractor in improving such land.

History: 1973 ¢. 231; 1979 c. 32 ss. 57,92 (9); 1979 ¢. 176; Stats. 1979 5. 779.01; 1983 a. 189; 1993 a. 453; 1995 a. 225, 227; 1997 a. 27, 35, 44, 252.

9
10

INSERT 7-20:

SECTION 2. 779.02 (2) (title) of the statutes is amended to read:
v
779.02 (2) (title) NOTICE TO OWNER, LENDER, AND MATERIALMAN SUPPLIER.

History: 1973 c. 229, 231; 1975 ¢. 409; 1979 ¢. 32 5s. 57,92 (9); 1979 c. 110's. 60 (12); 1979 ¢. 176, 355; Stats. 1979 5. 779.02; 1983 a. 362; 1995 a. 395.

11
12
13
14
15
16
17
18

INSERT 9-21:

SECTION 3. 779.02 (2) (d) of the statutes is amended to read:

779.02 (2) (d) Every mortgage lender making an improvement or construction
loan shall make reasonable inquiry of the owner as to whether any notices required
by this subsection have been given. A lender is not required to pay out any loan
proceeds unless or until the prime contractor has given any notice required of such

P
the prime contractor by this subsection.

History: 1973 ¢. 229, 231, 1975 ¢. 409 1979 ¢. 32 s5. 57,92 (9); 1979 ¢. 110s. 60 (12); 1979 ¢. 176, 355; Stats. 1979 5. 779.02; 1983 a. 362; 1995 a. 395.

19
20

INSERT 18-18:

SECTION 4. 779.135 (3) of the statutes is amended to read:
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1 779.135 (3) Provisions making a payment to a general prime contractor from

2 any person who does not have a contractual agreement with the subcontractor or

3 supplier a condition precedent to a general p_ri_mg contractor’s payment to a

4 subcontractor or a supplier. This subsection does not prohibit contract provisions

5 that may delay a payment to a subcontractor until the @& contractor receives

6 payment from any person who does not have a contractual agreement with the

7 subcontractor or supplier.

Histery: 1993 a. 213 ss. 164, 165; Stats, 1993 5. 779.135.
INSERT 21-21:
9\ SECTION 5. 779.15 (title) of the statutes is amended to read:
@ 779.15 (title) Public improvements; lien on money, bonds, or warrants
11 due the prime contractor; duty of officials. |
History: 1975 c. 147 5. 54; 1975 c. 199, 224, 422; 1979 ¢. 32 5. 57; 1979 c. 176; Stats. 1979 5. 779.15; 1997 a, 39,

12 INSERT 23-15:
13 SECTION 6. 779.155 (2) of the statutes is amended to read:
14 779.155 (2) CERTIFIED COPIES OF JUDGMENTS FILED. In this section,
15 “municipality” includes city, village, county, town, school district, technical college
16 district and any quasi municipal corporation. When the state or any municipality
17 is indebted to any p_rgg contractor, the owner of a judgment against the p_r_i;;g
18 contractor may attach the debt by filing a certified copy of his or her judgment in the
19 manner and subject to the conditions and limitations of this section. If the debt is
20 owed by the state upon a contract for public improvements, the certified copy shall
21 be filed with the officer, board, department or commission having jurisdiction over
22 the work. Otherwise, the copy shall be filed with the department of administration.
23 If the debt is owed by a municipality, the copy shall be filed with the municipal clerk

24 or corresponding officer. The judgment creditor shall promptly notify the judgment



Juy

L = B B

10
11
12
13
14
15

16
17
18
19
20
21

-3 - LRB-2227/2ins

debtor of the filing, within the time and as provided by s. 812.07 for service upon the

defendant.

History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 ¢. 218; 1979 ¢. 32 ss. 57, 92 (9); 1979 c. 176; Stats. 1979 5. 779.155; 1993 a. 80, 399, 486; 1999
a. 185; 2001 a. 38,

SECTION 7. 779.155 (3) of the statutes is amended to read:

779.155 (3) PAYMENT TO JUDGMENT CREDITOR; EXCEPTION. Except as to Qljiln_e
contractors on public works, the proper officers of the state or municipality shall pay
the judgment out of moneys due the mni; contractor or which become due the
contractor, but no payment shall be made until 30 days after the creditor has filed
with such officers proof that the contractor had been notified of the filing of a copy

of the judgment against the contractor.

History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 ¢. 218; 1979 ¢. 32 ss. 57, 92 (9); 1979 c. 176; Stats. 1979 5. 779.155; 1993 a. 80, 399, 486; 1999
a. 185; 2001 a. 38.

SECTION 8. 779.155 (4) of the statutes is amended to read:
v
779.155 (4) SAME; FUNDS DUE PUBLIC PRIME CONTRACTORS. When the state or a
v
municipality is indebted to a prime contractor for public improvements, payment

shall not be made to the judgment creditor until 3 months after final completion and
e
acceptance of the public work and then only out of moneys due the prime contractor

in excess of unpaid lienable claims having priority under s. 779.15.

History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 ¢. 218; 1979 c. 32 ss. 57, 92 (9); 1979 ¢. 176; Stats. 1979 5. 779.155; 1993 a. 80, 399, 486; 1999
a. 185; 2001 a. 38.

SECTION 9. 779.155 (5) (a) of the statutes is amended to read:

779.155 (5) (a) For the purpose of administering this section, sworn statements
of the m'_i_lgg contractor setting forth the unpaid lien claims that have been or may
be filed under s. 779.15 may be accepted by the proper officer, board, department, or
commission, unless the judgment creditor or other interested person gives written

notice that an action is pending to determine whether specified lien claims were
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1 incurred in performing the public work and the amount thereof, or to determine
2 priorities in which event payments shall await the”result of the action.
History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 c. 218; 1979 ¢. 32 s5. 57, 92 (9); 1979 . 176; Stats. 1979 5. 779.155; 1993 a. 80, 399, 486; 1999
3 Him— SECTION 10. 779.155 (5) (b) of the statutes is amended to read:
4 779.155 (5) (b) Within 10 days after filing the certified copy of the judgment
5 under sub. (2), the Bl.ilh; contractor shall file the sworn statement in duplicate, with
6 the proper officer, board, department or commission, who shall immediately furnish
7 the judgment creditor with one of the statements. The judgment creditor shall have
8 10 days from the receipt thereof in which to serve the notice of pendency of the court
9 action.
History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 c. 218; 1979 ¢. 32 s5. 57, 92 (9); 1979 ¢. 176; Stats. 1979 5. 779.155; 1993 a. 80, 399, 486; 1999
10 Hi SECTION 11. 779.155 (6) of the statutes is amended to read:
11 779.155 (6) PAYMENTS TO JUDGMENT CREDITOR. After the expiration of the
12 3-month period, the moneys due the gri_rze_ contractor in excess of unpaid lienable
13 expenses and claims incurred in performing the public work shall be paid to the
14 judgment creditor, but not exceeding the amount due on the judgment.
History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 c. 218; 1979 ¢. 32 s5. 57, 92 (9); 1979 ¢. 176; Stats. 1979 s. 779.155; 1993 a. 80, 399, 486; 1999
15 e SECTION 12. 779.155 (7) of the statutes is amended to read:
16 779.155 (7) PRIORITY OF JUDGMENTS OVER ASSIGNMENTS. Any judgment filed
17 under this section has priority over an assignment made by the p_liiiﬁg contractor
18 after the commencement of the action in which the judgment was obtained.
History: 1971 c. 154; Sup. Ct. Order, 67 Wis. 2d 585, 775 (1975); 1975 c. 218; 1979 ¢. 32 ss. 57, 92 (9); 1979 c. 176; Stats. 1979 5. 779.155; 1993 a. 80, 399, 486; 1999
19" INSERT 24-17:
20 SECTION 13. 779.17 of the statutes is amended to read:
21 779.17 Release of funds on filing bond. At any time after the service of a

22 notice of lien claim or filing of judgment or pending the determination of any action
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commenced thereunder, the prime contractor shall be entitled to the release of any

v
moneys due the prime contractor under the contract upon filing a bond, executed by

a surety company duly authorized to transact business in this state, with the public
authority having jurisdiction over the work, guaranteeing that the gr_i_frj_e_ contractor
will pay any judgment of the court rendered in favor of the lien claimant and all
judgments filed. Such bond shall be in an amount sufficient to insure payment of the
lien claims and judgments, and shall be approved as to form and amount by the

public authority.

History: 1979c. 325, 57; 1979 c. 176; Stats. 1979 5. 779.17.
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October 6, 2005

Sen. Zien:

This version makes the changes you requested. Please note the following:

1. As you requested, I eliminated the “laundry list” of materials in ss. 779.14 (1e) (a)
and 779.15 (1). You stated that “this deletion is not intended to be a limitation on what
is lienable, but a means of expanding the scope of lienable ‘improvements’ so that it
remains flexible as means and methods of construction grow and develop.” From a
drafting standpoint, I agree that the deletion accomplishes your intent. By eliminating
the “laundry list,” the foregoing statutes are intended to apply to any material
consumed in making an improvement.

2. As you requested, I retained the reference to last—-known address in s. 779.02 (2) (b).
However, I don’t think the retention is necessary. The definition of “serve” or “served”
refers to service in the manner described in s. 801.14, and s. 801.14 (2) requires service
at the last-known address. If you agree that the reference to last—~known address is
no longer necessary in s. 779.02 (2) (b), let me know and I will revise the draft.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us



Kunkel, Mark

From: Kim A. Hurtado [KHurtado@Hurtadosc.com]
Sent: Thursday, October 13, 2005 11:49 AM

To: Kunkel, Mark

Subject: FW: 2005 Bill

Attachments: 2005 BILL.pdf

2005 BILL.pdf (6
MB)

ATTORNEY - CLIENT PRIVILEGED/CONFIDENTIAL COMMUNICATION

This e-mail message and any attachments are intended only for the use of the addressee
named above and may contain information that is:privileged and confidential. 1If you are
not the intended recipient, any use, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this e~-mail message in error, please
immediately notify the sender by replying to this e-mail message or by calling Hurtado,
S.C. at the number identified below, then delete it. To ensure compliance with Internal
Revenue Service (IRS) requirements, unless expressly stated otherwise, any U.S. federal
tax advice in this e-mail or its attachments is not intended or written to be used, and
cannot be used, by any person for 1) avoiding penalties imposed by the IRS, or 2)
promoting, marketing or recommending to another person any tax-related matters herein.
Thank you.

{logo)
Hurtado, S$.C., Counselors at Law
10400 W. Innovation Drive, Suite 300, Wauwatosa, WI 53226

Tele: (414) 727-6250 Fax: (414). 727-6247
E~mail: info@hurtadosc.com

Per our discussions; more to follow. Thank you.
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AN ACT to amend 59.40 (2) (f), 66.0901 (2), 703.22 (title), 703.22 (2), 703.22 (3),

779.01 (2) (a), 779.01 (2) (d) 2., 779.01 (3), 779.01 (5), 779.02 (1) (¢), 779.02 (1)
(e), 779.02 (2) (title), 779.02 (2) (a), 779.02 (2) (b), 779.02 (2) (c), 779.02 (2) (d),
779.02 (2) (e), 779.02 (3), 779.02 (5), 779.03 (1), 779.035 (1), 779.035 (2) (b) 1.,
779.035 (2) (b) 2. a., 779.035 (3), 779.036 (1), 779.036 (2), 779.036 (3), 779.036
(4) (a), 779.05 (1), 779.06 (1), 779.06 (2), 779.06 (3), 779.07 (1) (d), 779.08 (1),
779.08 (2), 779.10, 779.135 (1), 779.135 (3), 779.14 (‘1) (@), 779.14 (1) (b), 779.14
(le) (a), 779.14 (le) (b), 779.14 (1m) (c) (intro.), 779.14 (1m) (d) (intro.), 779.14
(Im) (e) 2. b., 779.14 (2) (a) 2., 779.14 (2) (a) 3., 779.14 (2) (am) 1., 779.14 (2) (am)
2.a.,779.14 (3), 779.15 (title), 779.15 (1), 779.15 (2), 779.15 (3), 779.15 (4) (a),
779.155 (2), 779.155 (3), 779.155 (4), 779.155 (5) (a), 779.155 (5) (b), 779.155 (6),

779.155 (7), 779.16 and 779.17; and to create 779.01 (2) (e) of the statutes:
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relating to: construction liens, requirements for securing payment for work on

publicly financed projects, and providing a penalty:.

Analysis by the Legislative Reference Bureau

Current law allows persons (such as prime contractors, subcontractors, and
suppliers) who do work or furnish materials for improvements to real estate to file
liens on the real estate to secure their right to payment. These liens are generally
referred to as “construction liens.” Under current law, construction liens are
available on projects that do not involve public financing. Current law imposes
different requirements for securing payment for work performed or materials
furnished for projects that are publicly financed.

This bill makes the following changes to construction liens and the
requirements that apply to publicly financed projects:

Repairs and remodeling. Under current law, a person may claim a
construction lien for an “improvement” to real estate, which is defined as any
building, structure, erection, demolition, alteration, excavation, filling, grading,
tiling, planting, or landscaping that is done on or to land for its permanent benefit.
This bill expands the definition to also include repairing or remodeling that is done
on or to land for its benefit. The bill also eliminates the requirement that an
improvement must be for the permanent benefit of the land.

Publicly financed projects. The requirements under current law for publicly
financed projects apply to persons who furnish material used or consumed in making
a publicly financed improvement, including any in the following list: fuel, lumber,
building materials, machinery, vehicles, tractors, equipment, fixtures, apparatus,
tools, appliances, supplies, electric energy, gasoline, motor oil, lubricating oil,
greases, state imposed taxes, premiums for worker’s compensation insurance, and
contributions for unemployment insurance. The bill eliminates the foregoing list
and refers instead to a person who furnishes any material.%or consumed in
making a publicly financed improvement. N Voboor o o seqMoes

Plans and specifications. Current law allows a person to claim a
construction lien for labor that the person performs, or materials, plans, or
specifications, that the person provides, for an improvement to real estate. However,
in referring to labor and materials, current law does not consistently also refer to
plans and specifications. This bill corrects the references to refer to plans and
specifications. The bill also amends the requirements regarding publicly financed
projects so that they consistently refer to plans and specifications, as well as labor
and materials.

Sixty-day and ten-day notices. Under current law, a subcontractor or
supplier who works or furnishes material for certain improvements to real estate is
not allowed to make a claim for a construction lien unless, within 60 days after first
performing work or furnishing material for the project, the subcontractor or supplier
has provided the owner of the real estate a notice specified under current law. The
improvements that this notice requirement applies to are the following: 1) a wholly
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residential improvement i which four or less fa
added; and 2) a partly or fvholly nonresidential i
total usable square feet/are provided or added.
notice to the owner inforder to claim a constpliction hen for the foregoing types of
improvements. If the contractor does not i contract with the
owner, the prime contractor must provide the notice within ten days after labor or
materials are furnished. If the prime contractor does not provide the notice, the
prime contractor may claim a construction lien only if certain other requirements are

satisfied.
Under the bill, for a wholly residential improvement described above, a

subcontractor or supplier must provide the 60-day notice-and-the-prime-contraetor-
~must-previde-the-ten—day-retice~ However, notice by a subcontractor, supplier, or

prime contractor is not required for any wholly or partly nonresidential
improvement, regardless of the square footage of usable floor space that is added or
provided.

In addition, under the bill, if a ten-day notice is required and the prime
contractor does not provide the notice, the prime contractor may claim a construction
lien, but only if the prime contractor’s subcontractors and suppliers have been paid

A -

r\‘g‘(\*s r@u’\ngﬂtﬂ A :

constructlon lien under these circumstances, except that current law refers to

subcontractors and suppliers, rather than specifically referring to the prime
contractor’s subcontractors and suppliers.

Service of notice. Current law contains various notice requirements for
construction liens and publicly financed projects. Under this bill, any duty to provide
notice regarding a construction lien or a publicly financed project may be
accomplished by serving the notice on a party in any of the following ways: 1) by
personal delivery; 2) by registered or certified mail; 3) in the same manner that is
required under current law for service of a summons in circuit court; or 4) by any
other means of delivery in which the party receiving the notice makes written
confirmation of the delivery.

Other changes. The bill makes other changes, including the following:

1. Under current law, a person may not bring an action to enforce a construction
lien on real estate unless, within six months from the date the person last performed
work or furnished materials, the person files a claim for the lien with the circuit
court. This bill requires a person to serve a copy of the claim on the owner of the real
estate within 30 days after filing the claim with the circuit court.

2. Under current law, under certain circumstances, an owner of real estate or
other interested party may release a construction lien from the real estate by
substituting two sureties for the lien. This bill requires only one surety.

3. Under current law, prime contractors and subcontractors on both privately
and publicly financed projects must hold certain moneys in trust for the payment of
claims for labor and materials. Failure to comply with this requirement is theft.
Under this bill, if the prime contractor or subcontractor is a business entity, specified
individuals who represent the entity may also be guilty of theft.

Ay living units are provided or
rovement in which 10,000 or less
prime contractor must also give a

‘.
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4. Current law allows a prime contractor on a publicly financed project to
dispute a claim for payment by a subcontractor or supplier. If the prime contractor
disputes the claim, the prime contractor must provide written notice of the dispute
to the governmental body contracting for the work. This bill requires the prime
contractor also to provide written notice of the dispute to the subcontractor or
supplier.

5. The bill changes certain references to “contractor” or “general contractor”
under current law to refer instead to “prime contractor,” vManing a

6. Under current law, persons who supply material for an improvement are
referred to as suppliers, materialmen, or material suppliers. Under this bill, such
persons are consistently referred to as “suppliers.”

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 59.40 (2) (f) of the statutes is amended to read:

59.40 (2) () Keep a judgment and lien docket of all claims for liens filed by
contractors, subcontractors, materialmen suppliers, and laborers and all claims filed
for log, mining, and maintenance liens.

SEcTION 2. 66.0901 (2) of the statutes is amended to read:

66.0901 (2) BIDDER'S PROOF OF RESPON.SIBILITY. A municipality intending to enter
into a public contract may, before delivering any form for bid proposals, plans, and
specifications to any person, except materialmen; suppliers, and others not
intending to submit a direct bid, require the person to submit a full and complete
statement sworn to before an officer authorized by law to administer oaths. The
statement shall consist of information relating to financial ability, equipment,

experience in the work prescribed in the public contract, and other matters that the
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municipality requires for the protection and welfare of the public in the performance
of a public contract. The statement shall be in writing on a standard form of a
questionnaire that is adopted and furnished by the municipality. The statement
shall be filed in the manner and place designated by the municipality. The statement
shall not be received less than 5 days prior to the time set for the opening of bids.
The contents of the statement shall be confidential and may not be disclosed except
upon the written order of the person furnishing the statement, for necessary use by
the public body in qualifying the person, or in cases of actions against, or by, the
person or municipality. The governing body of the municipality or the committee,
board, or employee charged with, or delegated by the governing body with, the duty
of receiving bids and awarding contracts shall properly evaluate the statement and
shall find the maker of the statement either qualified or unqualified. This subsection
does not apply to a 1st class city.
SECTION 3. 703.22 (title) of the statutes is amended to read:

S
703.22 (title) M&MWliens.

SECTION 4. 703.22 (2) of the statutes is amended to read:

703.22 (2) Any-msechanics Iienmﬁeﬁmw arising as a
result of repairs to or improvements of a unit by a unit owner shall be a lien only
against the unit.

SECTION 5. 703.22 (3) of the statutes is amended to read: /M 6@21' C(\ 77?

703.22 (3) Any meshanics’ orsmaterindmens-suppliers-lien/arising as a result
of repairs to or improvements of the common elements, if authorized in writing by
the association, shall be paid by the association as a common expense and until paid

shall be a lien against each unit in proportion to its percentage interest in the

common elements. On payment of the proportionate amount by any unit owner to
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the lienor or on the filing of a written undertaking in the manner specified by s.
779.08, the unit owner shall be entitled to a release of his or her unit from the lien
and the association shall not be entitled to assess his or her unit for payment of the
remaining amount due for the repairs or improvements.

SECTION 6. 779.01 (2) (a) of the statutes is amended to read:

779.01 (2) (a) “Improve” or “improvement” includes any building, structure,
erection, fixture, demolition, alteration, excavation, filling, grading, tiling, planting,
clearing er, landscaping, repairing, or remodeling which is built, erected, made or
done on or to land for its permanent benefit. This enumeration is intended as an
extension rather than a limitation of the normal meaning and scope of “improve” and
“improvemen%

SECTION 7. 779.01 (2) (d) 2. of the statutes is amended to read:

779101 (2) (d) 2. An owner of land who acts personally as general prime
contractor in improving such land.

SECTION 8. 779.01 (2) (e) of the statutes is created to read:

779.01 (2) (e) “Serve” or “served” means personal delivery, delivery by
registered or certified mail, service in a manner described for service of a summons
under s. 801.14, or any other means of delivery in which the recipient makes written
confirmation of the delivery.

SECTION 9. 779.01 (3) of the statutes is amended to read:

779.01 (3) EXTENT AND CHARACTER OF LIEN. -Every Any person who performs any

work or service, or procures its performance or furnishes any labor er, materials e,

AN 8 ;
23 5 plans, yi specifications, used or consumed for the improvement of land, and who

24
25

complies with s. 779.02, shall have a lien therefor on all interests in the land

belonging to its owners. The lien extends to all contiguous land of the owner, but if
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the improvement is located wholly on one or more platted lots belonging to the owner,
the lien applies only to the lots on which the improvement is located.

SECTION 10. 779.01 (5) of the statutes is amended to read:

779.01 (5) ASSIGNMENT OF LIEN, GARNISHMENT. Assignment of a claim or right
to a lien or any part thereof by a prime contractor, or garnishment by the creditor of
a prime contractor, subcontractor, smaterialman supplier, laborer or mechanic, shall
not operate to compel the owner, prime contractor, subcontractor or materialman
supplier to pay the assignee or creditor until the lien claims of subcontractors,
materialmen suppliers, and laborers under this subchapter have either been paid in
full, matured by notice and filing or expired. If such claims become liens, the owner,
prime contractor, subcontractor or materialman supplier shall be compelled to pay
such assignee or creditor only what remains due in excess of such liens.

SECTION 11. 779.02 (1) (c) of the statutes is amended to read:

779.02 (1) (¢ By any lien claimant furnishing labor er, materials, plans, p_{
oF sentices
specifications'for an improvement in any case where more than 4 family living units

are to be provided or added by such work of improvement, if the improvement is

wholly residential in character, or in any case where meore-than-10;000-total-usable

if the improvement is partly or wholly nonresidential in character.
SECTION 12. 779.02 (1) (e) of the statutes is amended to read:

779.02 (1) (e) By any lien claimant, other than a prime contractor, who

or SeMMeRS

furnishes labor er, materials, plan@é@ %Eeciﬁcations for an improvement on a project

on which the prime contractor is not required to give notice under this section.
SECTION 13. 779.02 (2) (title) of the statutes is amended to read:

779.02 (2) (title) NOTICE TO OWNER, LENDER, AND MATERIALMAN SUPPLIER.
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1 SECTION 14. 779.02 (2) (a) of the statutes is amended to read:
2 779.02 (2) (a) Every prime contractor who enters into a contract with the owner
3 for‘a-vm%f improvement ox{: the owner's land and who has contracted or w1}}
o—f“geNhﬁQ, Y
4 contract with any subcontractor; suppliers %o provide labor er,
SQN(CﬁS
5 materials, pla % s?e(:lﬁcatmns or rovement shall include in any
6 written contract with the owner the notice requlred by this paragraph, and shall
7 provide the owner with a copy of the written contract. If no written contract for the
8 mﬂ%’i‘mprovemem is entered into, the notice shall be prepared separately and
9 served persenally-er-by-registered-mail on the owner or authorized aggnt within 10
Calt Services
10 days after the first labor er, materials, plansgpgf s ecifications/a’re furnished for the
11 improvement by or pursuant to the authority of the prime contractor. The notice,
12 whether included in a written contract or separately given, shall be in at least
13 8-point bold type, if printed, or in capital letters, if typewritten. It shall be in
14 substantially the following language: “As required by the Wisconsin construction
15 lien law, builder claimant hereby notifies owner that persons or_companies
/of' %‘—sw‘ce;
16 furnishing labor er, materials, plans/df specifications for the constructlon\gn owner'’s
A E 1M profv-tunsis
17 land may have lien rights on owner’s land and buildings if not paid. Those encntled
18 to lien rights, in addition to the undersigned builder claimant, are those who contract
19 directly with the owner or those who give the owner notice within 60 ays after they
20 first furnish labor er, materials, plans.»¢ specifications /f:"' the m
21 Accordingly, owner probably will receive notices from -

S&. ,ﬂ-é/&’dﬂS

22 waterials, plans or specifications for the construction, and should give a copy of each

. . 0 . .
23 notice received to thé mortgage lender, if any. Builder Claimant agrees to cooperate
24 with the owner and the owner’s lender, if any, to see that all potential lien claimants

25 are duly pai%
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1 SECTION 15. 779.02 (2) (b) of the statutes is amended to read:

779.02 (2) (b) Every person other than a,prime contractor who furnishes labor
NV IS

or
er; materials, plans, # s;gecificationsfor an improvement shall have the lien and

remedy under this subchapter only if within 6(Q days after furnishing the first labor

/o Seadtees,
er, materials, plans specifications the person gives serves a written notice in

writing, in 2 signed copies, to-the-owner-either-by-persenal-service on the owner or

authorized agent o

(=2 B S  7% At

-3

8 autherized-agent at the‘qast known post-office address. The owner or agent shall

9 provide a copy of the notice received, within 10 days after receipt, to any mortgage
10 lender who is furnishing or is to furnish funds for construction of the improvement
11 to which the notice relates. The notice to the owner shall be in substantially the
12 following language, with blanks accurately filled in: “As a part of your construction
13 contract, your contractor er-bm%dﬁf:n/mﬂ-‘t has al/rgz:dy VIS%}J ogga%hose who
14 furnish labor er, materials, plans, i specifications fer-the-werk will be notifying yo%
15 The undersigned first furnished labor er, materials, plans, & specifications’on .

16 (give date) for the improvement now under construction on your real estate at ....
17 (give legal description, street address or other clear description). Please give your
18 mortgage lender the extra copy of this notice within 10 days after you receive this,
19 so your lender, too, will know that the undersigned is included in the job".

20 SECTION 16. 779.02 (2) (c) of the statutes is amended to read:

21 779.02 (2) (c) If any prime contractor required to give the notice prescribed in
22 par. (a) fails to give notice as required, such the prime contractor does not have the
23 lien and remedy provided by this subchapter unless the prime contractor pays all of

24 the prime contractor’s obligations to its subcontractors and materialmen suppliers

25 in respect to the work of improvement within the time periods under s. 779.06 and
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until the time for notice under par. (b) has elapsed and ne-lien-claimant none of its

1
2 subcontractors, or suppliers gives notice as a lien claimant under par. (b) gi ice.
Wﬁﬁl?w hene wa,wej all Jiem Mghrs jn IC‘“‘? ~S W'l s, 777.05
E

4
5
6
7
8
9

10
11
12
13
14
15
16
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18
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CTION 17. 779.02 (2) (d) of the statutes is amended to read:

779.02 (2) (d) Every mortgage lender making an improvement or construction
loan shall make reasonable inquiry of the owner as to whether any notices required
by this subsection have been given. A lender is not required to pay out any loan
proceeds unless or until the prime contractor has given any notice required of such
the prime contractor by this subsection.

SECTION 18. 779.02 (2) (e) of the statutes is amended to read:

779.02 (2) (e) If the owner or lender complains of any insufficiency of any notice,
the burden of proof is upon the owner or lender to show that he or she has been misled
or deceived by the insufficiency. If there is more than one owner, giving the notice
required to any one owner or authorized agent is sufficient. In addition, every prime
contractor and subcontractor, at the time of purchasing or contracting for any
materials to be used in any of the cases enumerated in s. 779.01, shall upon request
deliver to the materialman supplier a description of the real estate upon which the
materials are to be used and the name and post-office address of the owner and
authorized agent, ifﬂany. Failure to ’receive such description and name and address
does not relieve a materialman supplier who asserts a lien from the requirement of
giving timely notice.

SECTION 19. 779.02 (3) of the statutes is amended to read:

779.02 (3) FAILURE TO GIVE NOTICE; SAVING CLAUSE. Any lien claimant, other than
the prime contractor, who fails to give a notice as required by sub. (2) (b) shall have

no lien on the land or improvement to which the failure relates. Any claimant who

serves a late but otherwise proper notice persenally-or-by registered-mail on the
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1 owner or authorized agent shall have the,lien rovmogg by s. 779.01 for any labor e,
w— {

T
materials, plans,xé géeciﬁcations@urnished after the late notice is actually received
by the owner. The burden of proving that labor er, materials, plans, # sgecifications of 0"&/

13
561 for which a lien is claimed were furnished after that date is on the lien claimant.

2
3
4
5 SECTION 20. 779.02 (5) of the statutes is amended to read:
sEAce frongot’s

6 779.02 (5) THEFT BY CONTRACPORS. The proceeds of any mortgage on land paid
7
8
9

o bl
to any prime contract05 aﬁ%ubcontracto for improvements upon the mortgaged

o d\pm
premises, and all moneys paid to any pﬂm%mﬁm&ww&abeeﬂffa&er by any owner

o O,
for improvements, constitute a trust fund only in the hands of Eﬁ‘lﬁpnmeﬁmﬁﬁr

10 or-subeentraeter to the amount of all claims due or to become due or owing from thev"
o1 &

11 -prime-contractor-ersubeontractor for labor and, materials, plans aé/s ecifications

R
12 5V uded for the improvements, until all the claims have been paid, and shall not be a

13 trust fund in the hands of any other person. The use of any such moneys by any prime
W(wlvfﬁt orsupplier

14 contractog e subcontractorfor any other purpose until all claims, except those which

15 are the subject of a bona fide dispute and then only to the extent of the amount

16 actually in dispute, have been paid in full or proportionally in cases of a deficiency,

17 is theft by the p#muonzmcmwmm:amr of moneys so misappropriated and
efson
18 is punishable under s. 943.20. If the pmrcvgrmmﬂﬁm is a

19 corporation, limited liability company. or other legal entity other than a sole

20 proprietorship, such misappropriation also shall be deemed theft by any officers,
21 directors er, members. partners. or agents ef-the-corperation responsible for the

22 misappropriation. Any of such misappropriated moneys which have been received
23 as salary, dividend, loan repayment, capital distribution or otherwise by any

24 shareholder of-the—corporation, member, or partner not responsible for the

25 misappropriation shall be a civil liability of the-sharehelder that person and may be
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recovered and restored to the trust fund specified in this subsection by action brought
by any interested party for that purpose. Except as provided in this subsection, this
section does not create a civil cawf action ag nst any ether person other than the

_service ot

prime contractm; 9& subcontractor/Ao hom? h moneys are paid. Until all claims

are paid in full, have matured by notice and filing or have expired, such proceeds and
moneys shall not be subject to garnishment, execution, levy or attachment.

SEcTION 21. 779.03 (1) of the statutes is amended to read:

779.03 (1) NO AGREEMENT BY OTHER THAN CLAIMANT MAY INVALIDATE LIEN. Subject
to s. 779.05, a lien claimant may waive the lien given by s. 779.01 by a writing signed
by the lien claimant, but no action by nor agreement between any other persons shall
invalidate the lien, other than payment,in full to the claimant for the labor es,

- /ov atlm-services
materials, plans, of specifications to which the lien claim relates.

SECTION 22. 779.035 (1) of the statutes is amended to read:

779.035 (1) To eliminate lien rights as provided in s. 779.03 (2), the contract
between the owner and the prime contractor for the een&@r&em improvement
shall contain a provision for the payment by the prime contractor of al} claims for

/a*r Sev

labor performed and materials or, plans, p( specificationjs, furnished, used or

o+ services by o bns Qirec
consumed, except i ;
jolt- madtert als
-engineer or surveyor employed by the owner, in making such improvement and

performing the work of improvement. The contract shall not be effective to eliminate
lien rights unless the prime contractor gives a bond issued by a surety company
licensed to do business in this state. The bond shall carry a penalty for unpaid claims
of not less than the contract price, and shall be conditioned for the payment to every

person entitled thereto of all the claims for labor performed, and materials, plans,

o otR0 Seices
ﬁ( s;zecification)a furnished under the contract and subsequent amendments thereto,
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to be used or consumed in making the improvement or performing the work of

improvement as provided in the contract and subsequent amendments thereto. The

bond shall be approved by the owner and by any mortgage lender furnishing funds

for the construction of the improvement. No assignment, modification or change in
e seidices

the contract, or change in the work ‘covered thereby, or any extension of time for

completion of the contract shall release the sureties on the bond.

SECTION 23. 779.035 (2) (b) 1. of the statutes is amended to read:

779.035 (2) (b) 1. Except as provided in subd. 2., a subcontractor or supplier
may maintain an action under par. (a) only if the subcontractor or supplier has
notified the prime contractor in writing that the subcontractor or sngeher was
providing labor er, materials, plans, %specifications for the ee-ns-trﬁcﬁnn—of%-
improvement. The notice must be provided no later than 60 days after the date on
which the subcontractor or supplier first provided the labor er, materials, plans
specification.s)w—m' serpioes .

SECTION 24. 779.035 (2) (b) 2. a. of the statutes is amended to read:

779.035 (2) (b) 2. a. The gontract for the provision of the labor er, materials,

Jor seqviees
plans, 9{5 s;ecificationg does not exceed $5,000.

SECTION 25. 779.035 (3) of the statutes is amended to read:

779.035 (3) In any case in which the improvement contract and bond have been
prepared and executed pursuant to sub. (1) upon inquiry by any subcontractor,

/Schhc& redi
materialman supplier,'laborer or mechanic furnishing labor er, materials, plans, 9(
o e sev'eRs
sp_ecification§ for m improvement, the prime contractor and the owner shall so
advise the person making the inquiry and shall give the person reasonable

opportunity to inspect and examine the contract and bond.

SECTION 26. 779.036 (1) of the statutes is amended to read:
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779.036 (1) In any case in which an improvement is constructed or to be
constructed pursuant to a contract and payment bond under s. 779.035, any person
o serdtoes
furnishing labo_; yﬁ: materlalsﬁi plans X% specifications to be used or consumed in
making the improvement, to any prime contractor or subcontractor shall have a lien
on the money or other payment due or to become due the prime contractor or
subcontractor therefor, if the lienor, before payment is made to the prime contractor
or subcontractor, gives serves a written notice of the lienor’s claim by-registered-mail
with-return-receipt-requested-to on the owner or authorized agent and te on any i
as phov
mortgage lender furnishing funds for the construction of the improvement. Upon tp Su b.(
receipt of the notice, the owner and lender shall assure that a sufficient amount is
withheld to pay the claim and, when it is admitted by the prime contractor or \\ {
ot ot dis jn wri Hrg 1t/
subcontractor involved or established under sub. (3)Kshall pay the claim and charge
it to the prime contractor or subcontractor as appropriate. Any owner or lender
violating this duty shall be liable to the claimant for the damages resulting from the
violation. There shall be no preference among lienors serving such notices.
SECTION 27. 779.036 (2) of the statutes is amended to read:
779.036 (2) A copy of the notice provided in sub. (1) also shall be served by the
lienor, within 7 days after service of the notice upon the owner and lender, upon the

prime contractor or subcontractor by-registered-mail-with-return receipt-requested.

| SECTION 28. 779.036 (3) of the statutes is amended to read:

g0
779 036 (3) If the prlme contracgor or subcontracto mmot dlspute the claim 1M

; the amount claimed shall be paid

over to the claimant on demand and charged to the prime contractor or subcontractor

pursuant to sub. (1). If the prime contractor or subcontractor disputes the claim, the
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right to a lien and to the moneys in question shall be determined in an action brought
by the claimant or the prime contractor or subcontractor. If the action is not brought
within 3 months from the time the notice required by sub. (1) is served, the lien rights
under this section are barred.

SECTION 29. 779.036 (4) (a) of the statutes is amended to read:

779.036 (4) (a) When the total lien claims exceed the sum due the prime
contractor or subcontractor concerned and where the prime contractor or
subcontractor has not disputed the amounts of the claims filed, the owner with the

concurrence of the lender shall determine on a proportional basis who is entitled to

the amount being withheld and shall netify serve a_ written notice of the
determination on all claimants and the prime contractor or subcontractor-in-writing
of-the-determination. Unless an action is commenced by a claimant or byﬁe prime

contractor or subcontractor within 20 days after the mailing service of said notice,

the money shall be paid out in accordance with the determination and the liability
of the owner and lender to any claimant shall cease.

SECTION 30. 779.05 (1) of the statutes is amended to read:

779.05 (1) Any document signed by a lien claimant or potential claimant and
purporting to be a waiver of construction lien rights under this subchapterleis—valid
and binding as a waiver whether or not consideration was paid therefor and whether

the document was signed before or after the labor er-material was, or materials
Services

ol
plans, 95 specifications'were furnished or contracted for. Any ambiguity in such

document shall be construed against the person signing it. Any waiver document

shall be deemed to waive all lien rights of the signer for all labor and, materials,
Sep-dices

plans, aggpecificationsﬁmished or to be furnished by the claimant at any time for

the improvement to which the waiver relates, except to the extent that the document
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1 specifically and expressly limits the waiver to apply to a particular portion of such

2 labor and, materials, plans, aﬁ{pecifications:)/A lien claimant or potential lien

3 claimant of whom a waiver is requested is entitled to refuse to furnish a waivirvrs o foes

4 unless paid in full for the work er-material, materials. plans specifications, to

5 which the waiver relates. A waiver furnished is a waiver of lien rights only, and not

6 of any contract rights of the claimant otherwise existing.

7 SECTION 31. 779.06 (1) of the statutes is amended to read:

8 779.06 (1) No lien under s. 779.01 shall exist and no action to enforce a lien

9 under s. 779.01 shall be maintained unless within 6 months from the date the lien

i or SedV(Les

10 claimant furnished the last labor er, materials, plans, § specifications /a claim for
11 the lien is filed in the office of the clerk of circuit court of the county in which the lands
12 affected by the lien lie, and unless within 2 years from the date of filing a claim for
13 lien an action is brought and summons and complaint filed. A lien claimant shall
14 serve a copy of the claim for lien on the owner of the property on which the lien is
15 placed within 30 days after filing the claim. A claim for a lien may be filed and
16 entered in the judgment and lien docket, and action brought, notwithstanding the
17 death of the owner of the property affected by the action or of the person with whom
18 the original contract was made, with like effect as if he or she were then living.
19 SECTION 32. 779.06 (2) of the statutes is amended to read:
20 779.06 (2) No lien claim may be filed or action brought thereon unless, at least
21 30 days before timely filing of the lien claim, the lien claimant serves on the owner;
22 personally-or-by-registered-mail-with-return-receipt-requested; a written notice of
23 intent to file a lien claim. The notice is required to be given whether or not the

24 claimant has been required to and has given a previous notice pursuant to s. 779.02.
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Such notice shall briefly describe the nature of the claim, its amount and the land
and improvement to which it relates.

SECTION 33. 779.06 (3) of the statutes is amended to read:

779.06 (3) Such a claim for lien shall have attached thereto a copy of any notice
given in compliance with s. 779.02 and a copy of the notice given in compliance with
sub. (2), and shall contain a statement of the contract or demand upon which it is
founded, the name of the person against whom the demand is claimed, the name of

the claimant and any assignee, the last date of the performance of any labor or the

furnishing of any materials, plans, % s;;ecifications,/ a legal description of the

. property against which the lien is claimed, a statement of the amount claimed and

all other material facts in relation thereto. Such claim document shall be signed by
the claimant or attorney, need not be verified, and in case of action brought, may be
amended, as pleadings are.

SECTION 34. 779.07 (1) (d) of the statutes is amended to read:

779.07 (1) (d) Last date of performance of labor or furnishing materials, plans,

Rﬁ[@gﬁi@m)ﬂ& gerices,

SECTION 35. 779.08 (1) of the statutes is amended to read:

779.08 (1) The person against whom a lien is claimed or any other interested
party may file with the clerk of court in whose office the claim for lien is filed an
undertaking executed by 2-er-more-sufficient sureties a surety to the effect that the
person against whom the lien is claimed shall pay the amount of the claim and all
costs and damages which may be awarded against that person on account of the lien
or in lieu thereof deposit with the clerk of the court a sum of money, certified check
or negotiable government bonds in par value equal to 125% of the claim for lien. The

court in which any action to foreclose the lien may be brought shall determine any
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question of sufficiency of the sureties surety if exception is taken thereto by the lien
claimant within 10 days after notice of the filing of such undertaking or deposit of
other security and may upon notice and upon motion of any party, order any sum of

money deposited to be invested. The clerk of court shall remove the lien from the

judgment and lien docket upon the court’s order approving the surety in substitution

for the lien. The depositor shall be entitled to any income from the investments,
certified check or negotiable U.S. government bonds deposited and the clerk shall
pay the income to the depositor without order when received or, in the case of
coupons, as the income becomes due.

SECTION 36. 779.08 (2) of the statutes is amended to read:

779.08 (2) If an undertaking is furnished, it shall be accompanied by the
affidavits affidavit of the sureties surety in which each states that the surety is
worth, over and above all debts and liabilities in property within this state not
exempt from execution, an amount in the aggregate equal to 125% or more of the
amount of the claim for lien.

SECTION 37. 779.10 of the statutes is amended to read:

779.10 Judgment. The judgment shall adjudge the amount due to each
claimant who is a party to the action. It shall direct that the interest of the owner

/
in the premises at the c encement of the work or furnishing the {natemals, plans,

Sel"Vtc
s ec1f1cat10nsé)r which liens are given and which the owner has since acquired,
or so much thereof as is necessary, be sold to satisfy the judgment, and that the
proceeds be brought into court with the report of sale to abide the order of the court.

If the premises can be sold in parcels without injury to the parties, the court may

adjudge that the sale be so made. If the plaintiff fails to establish a lien upon the
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premises but does establish a right to recover for labor er, materials, plans, m
BT b ;ez—&aes S
specifications, the plaintiff may have a judgment against the party liable.
SECTION 38. 779.135 (1) of the statutes is amended to read:

779.135 (1) Provisions requiring —a—centractor—subecontractor-er-material
supplier any person entitled to a construction lien to waive his or her right to a

construction lien or to a claim against a payment bond beforeo?‘e ﬁegﬁ% paid
for the labor er, materials or-beth, plans, i specifications’that he or she furnished.

SEcTION 39. 779.135 (3) of the statutes is amended to read:

779.135 (3) Provisions making a payment to a general prime contractor from
any person who does not have a contractual agreement with the subcontractor or
supplier a condition precedent to a general prime contractor’'s payment to a
subcontractor or a supplier. This subsection does not prohibit contract provisions
that may delay a payment to a subcontractor until the prime contractor receives
payment from any person who does not have a contractual agreement with the
subcontractor or supplier.

SECTION 40. 779.14 (1) (a) of the statutes is amended to read:

779.14 (1) (a) Any person who has a direct contractual relationship, expressed
or implied, with the prime contract;or or with any subcontractor of thea’Eri e service:
contractor to perform labor or furnish materials, plans, % s;ecifications, except as
provided in par. (b).

SECTION 41. 779.14 (1) (b) of the statutes is amended to read:

779.14 (1) (b) With respect to contracts entered into under s. 84.06 (2) for

highway improvements, any person who has a direct contractual relationihip,
pestesm labor or furnish

expressed or implied, with the prime contractor to\

materials, plans s ecifications)v*l‘-fww N .
s s Lurmish
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SECTION 42. 779.14 (1e) (a) of the statutes is amended to read:
779.14 (1e) (a) All contracts involving $10,000 or more for the-performance-of
furnishing Iaborer—ﬁamgh'mg materials, services, plans, or specifications, when the

same pertains to any public improvement or public work shall contain a provision for
services,

the payment by the prime contractor of all claims for labo‘xj{effemed—aad materials,

plans. or specifications furnished, used or consumed in making the public

improvement or performing the public works;including,witheut-limitation-because

SECTION 43. 779.14 (1e) (b) of the statutes is amended to read:

779.14 (1e) (b) All contracts that are in excess of $30,000, as indexed under sub.

fmits
s), and that are for abor ishi materials, services
(1s), and th f i=hy laboy Is, .

plans, or specifications for a public improvement or public work shall contain a

provision under which the prime contractor agrees, to the extent practicable, to

Jumish
maintain a list of all subcontractors and suppliers pe-s&»-mﬁ labor ep—ﬁﬂ%@ﬂg

materials,'plans, or specifications under the contract.

SECTION 44. 779.14 (1m) (¢) (intro.) of the statutes is amended to read:

779.14 (1m) (c) State contracts. (intro.) The following requirements apply to,

s ekt
contracts with the state for Ehe-perfnnﬁ';?e-of 1ab05 e-n:-ia-p-méh/mg materials,‘plans,

or specifications for a public improvement or public work:

LS,

SECTION 45. 779.14 (1m) (d) (intro.) of the statutes is amended to read:
779.14 (Im) (d) Local government contracts. (intro.) The following

requirements apply to contracts, other than contracts with the state, for,.:h/
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yhing p
peafns#ﬁ%‘vf laboS aﬁtlusmsﬁfng materials,’plans. or specifications for a public

improvement or public work:
SECTION 46. 779.14 (1m) (e) 2. b. of the statutes is amended to read:
779.14 (Im) (e) 2. b. The payment to every person, including every

subcontractor or supplier, of all claims that are entitled to payment for labor,
Sertlees, vsed o~ cons

performed-and materials,/ plans, or specifications furnishe(?/ for the purpose of
making the public improvement or performing the public work as provided in the
contract and sub. (le) (a).

SECTION 47. 779.14 (2) (a) 2. of the statutes is amended to read:

779.14 (2) (a) 2. Except as provided in subd. 3., failure of the prime contractor
or a subcontractor of the prime contractor to comply %Ila contract, whether express

seqvice
or implied, with a subcontractor ‘or supplier for the performance of labor or

/ {m—mwme;
furnishing of materials, plans, %sﬁecification? or the purpose of making the public

improvement or performing the public work that is the subject of the contract with
the governmental entity.
SECTION 48. 779.14 (2) (a) 3. of the statutes is amended to read:
779.14 (2) (a) 3. With respect to contracts entered into under s. 84.06 (2) for
highway improvements, failure of the prime contractor to comply with a contract,
service prordor
whether express or implied, with a subcontractor/m‘ supplier of the prime contractor
) o sesiors

for the performance of labor or furnishing of materials, plans, ¢f specifications for the

purpose of making the highway improvement that is the subject of the contract with

the governmental entity. rmwiu
SECTION 49. 779.14 (2) (am) 1. of the statutes is amended to read: servicef

779.14 (2) (am) 1. Except as provided in subd. 2., a subcontracto}r or supplier

Jhot- o
may maintain an action under par. (a) only if ﬂﬁe—ﬁﬂbc%ww has
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notified served a written notice on the prime contractor in—writing that the
Seice frevidar ! :/'

subcontractoEGr supplier has provided or will provide labor er; materials, plan.
/0T SeMces
Sp@lelC&thﬂ% to the public work or improvement. The notice must be previded r@b{‘
123 ,,,4;

served no later than 60 days after the date on which the subcontracto; or suppher
first provided the labor er, materials, plans, ﬁ s;emflcatmns} T SeHCES
SECTION 50. 779.14 (2) (am) 2. a. of the statutes is amended to read:
779.14 (2) (am) 2. a. The contract for the provision of the labor er, materials,
ror SepHces
plans, gc s;gecifications does not exceed $5,000.
SECTION 51. 779.14 (3) of the statutes is amended to read:
779.14 (3) AcCTIONS BY A COUNTY. In an action by a county upon the bond all
persons for whose protection it was given and who make claim thereunder may be
joined in the action. The county highway commissioner may take assignments of all al cervices

demands and claims for labor er-material, materials, plans, ﬁ S:Qecificationsi and

enforce the same in the action for the benefit of the assignors, and the judgment may

provide the manner in which the assignors shall be paid.

SECTION 52. 779.15 (title) of the statutes is amended to read:

779.15 (title) Public improvements; lien on money, bonds, or warrants
due the prime contractor; duty of officials.

SECTION 53. 779.15 (1) of the statutes is amended to read:

779.15 (1) Any person furnishing who performs any work or service, or

procures the performance of, manages, supervises, or administers such work or
service or furnishes any labor er, materials, plans, or specifications te-be used or

consumed in making public improvements or performing public work, including fuel;




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2005 — 2006 Legislature _23- Dl

BILL SECTION 53

contributions-for-unemploymentinsuranee; to any prime contractor, except in cities

of the 1st class, shall have a lien on the money or bonds or warrants due or to become

due the prime contractor therefor, if the lienor, before payment is made to the prime
contractor, gives serves a written notice te of the claim on the debtor state, county,
town, or municipality ef-the-elaim. The debtor shall withhold a sufficient amount to
pay the claim and, when it is admitted by the prime contractor or established under
sub. (3), shall pay the claim and charge it to the prime contractor. Any officer
violating the duty hereby imposed shall be liable on his or her official bond to the
claimant for the damages resulting from the violation. There shall be no preference
between the lienors serving the notices.

SECTION 54. 779.15 (2) of the statutes is amended to read:

779.15 (2) Service of the notice under sub. (1) shall be made by-registered-mail
upon the clerk of the municipality or in the clerk’s absence upon the treasurer. If any
of the money due the prime contractor is payable by the state, service of the notice

under sub. (1) shall be served by-registered-mail upon the state department, board,

or commission having jurisdiction over the work. A copy of the notice shall be served
concurrently by-registered-mail upon the prime contractor.

SECTION 55. 779.15 (3) of the statutes is amended to read:

779.15 (3) If a valid lien exists under sub. (1) and the prime contractor does not
dispute the claim within 30 days after service on the prime contractor of the notice
provided in sub. (2), by serving written notice te on the debtor state, county, town,
or municipality and the lien claimant, the amount claimed shall be paid over to the
claimant on demand and charged to the prime contractor pursuant to sub. (1). If the

prime contractor disputes the claim, the right to a lien and to the moneys in question
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shall be determined in an action brought by the claimant or the prime contractor.
If the action is not brought within 3 months from the time the notice required by sub.
(1) is served, and notice of bringing the action filed with the officer with whom the
claim is filed, the lien rights are barred.

SECTION 56. 779.15 (4) (a) of the statutes is amended to read:

779.15 (4) (a) When the total of the lien claims exceeds the sum due the prime
contractor and where the prime contractor has not disputed the amounts of the
claims filed, the debtor state, county, town or municipality, through the officer, board,
department or commission with whom the claims are filed, shall determine on a
proportional basis who is entitled to the money and shall notify all claimants and the
prime contractor in writing of the determination. Unless an action is commenced by
a claimant or by the prime contractor within 20 days after the mailing of the notice,
the money shall be paid out in accordance with the determination and the liability
of the state, county, town or municipality to any lien claimant shall cease.

SECTION 57. 779.155 (2) of the statutes is amended to read:

779.155 (2) CERTIFIED COPIES OF JUDGMENTS FILED. In this section,
“municipality” includes city, village, county, town, school district, technical college
district and any quasi municipal corporation. When the state or any municipality
is indebted to any prime contractor, the owner of a judgment against the prime
contractor may attach the debt by filing a certified copy of his or her judgment in the
manner and subject to the conditions and limitations of this section. If the debt is
owed by the state upon a contract for public improvements, the certified copy shall
be filed with the officer, board, department or commission having jurisdiction over
the work. Otherwise, the copy shall be filed with the department of administration.

If the debt is owed by a municipality, the copy shall be filed with the municipal clerk
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or corresponding officer. The judgment creditor shall promptly notify the judgment
debtor of the filing, within the time and as provided by s. 812.07 for service upon the
defendant.

SECTION 58. 779.155 (3) of the statutes is amended to read:

779.155 (3) PAYMENT TO JUDGMENT CREDITOR; EXCEPTION. Except as to prime
contractors on public works, the proper officers of the state or municipality shall pay
the judgment out of moneys due %&W or which become due the ’Df‘;m
contractor, but no payment shall be made until 30 days after the creditor has filed
with such officers proof that the contractor had been notified of the filing of a copy
of the judgment against the contractor.

SECTION 59. 779.155 (4) of the statutes is amended to read:

779.155 (4) SAME: FUNDS DUE PUBLIC PRIME CONTRACTORS. When the state or a
municipality is indebted to a &Qéje%for public improvements, payment
shall not be made to the judgment creditor until 3 months after final completion and
acceptance of the public work and then only out of moneys due the prime contractor
in excess of unpaid lienable claims having priority under s. 779.15.

SECTION 60. 779.155 (5) (a) of the statutes is amended to read:

779.155 (5) (a) For the purpose of administering this section, sworn statements
of the prime contractor setting forth the unpaid lien c‘laims that have been or may
be filed under s. 779.15 may be accepted by the proper officer, board, department, or
commission, unless the judgment creditor or other interested person gives written
notice that an action is pending to determine whether specified lien claims were
incurred in performing the public work and the amount thereof, or to determine
priorities in which event payments shall await the result of the action.

SECTION 61. 779.155 (5) (b) of the statutes is amended to read:
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779.155 (5) (b) Within 10 days after filing the certified copy of the judgment
under sub. (2), the prime contractor shall file the sworn statement in duplicate, with
the proper officer, board, department or commission, who shall immediately furnish
the judgment creditor with one of the statements. The judgment creditor shall have
10 days from the receipt thereof in which to serve the notice of pendency of the court
action.

SECTION 62. 779.155 (6) of the statutes is amended to read:

779.155 (6) PAYMENTS TO JUDGMENT CREDITOR. After the expiration of the
3-month period, the moneys due the prime contractor in excess of unpaid lienable
expenses and claims incurred in performing the public work shall be paid to the
judgment creditor, but not exceeding the amount due on the judgment.

SECTION 63. 779.155 (7) of the statutes is amended to read:

779.155 (7) PRIORITY OF JUDGMENTS OVER ASSIGNMENTS. Any judgment filed
under this section has priority over an assignment made by the prime contractor
after the commencement of the action in which the judgment was obtained.

SECTION 64. 779.16 of the statutes is amended to read:

779.16 Theft by contractors. All moneys, zonds or warrant(s(\gjid or to

/che o= S
become due to any prime contractor’gr subcontractor4or public improyements are a
Y P Qé/ p P l:
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trust fund only in the hands of the prime contractor eg—‘ubcontractor@%n

of all claims due or to become due or owing from tw
QWOQ}

for labor, materials, plans, mg;eaﬁcatlong used for the improvements, until all the

claims have been paid. and shall not be a trust fund in the hands of any other peﬁson
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The use of the any such moneys by the any prime contracto; més'ubcontractoffor any

other purpose ether-than-the paymentof claims-on-such-publicimprovementbefore

the until all claims isfied, itutes, except those which are the
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subject of a bona fide dispute and then only to the extent of the amount actually in

dispute, have been paid in full or proportionally in cases of a deficiency, is theft by

the pﬁme—eeﬁgmcmr-nt—strbeenm of moneys so misappropriated a% is

S
punishable under s. 943.20. This If the pri ~ ris a

corporation, limited liability companyv. or other legal entity other than a sole

proprietorship. such misappropriation also shall be deemed theft by any officers,

directors. members. partners. or agents responsible for the misappropriation. An

of such misappropriated moneys which have been received as salary, dividend, loan

repayment, capital distribution or otherwise by any shareholder, member, or partner

not responsible for the misappropriation shall be a civil liability of that person an

may be recovered and restored to the trust fund specified in this subsection by action

brought by any interested party for that purpose. Except as provided in this

subsection, this section shall not create a civil cause of action against any person
. serv?oe—fw‘“@l /or sugoliesrs '
other than the prime contracto}r Q?Ebcontractor o whom such moneys are paid or
become due. Until all claims are paid in full, have matured by notice and filing or
have expired, such money, bonds and warrants shall not be subject to garnishment,
execution, levy or attachment.

SECTION 65. 779.17 of the statutes is amended to read:

779.17 Release of funds on filing bond. At any time after the service of a
notice of lien claim or filing of judgment or pending the determination of any action
commenced thereunder, the prime contractor shall be entitled to the release of any
moneys due the prime contractor under the contract upon filing a bond, executed by
a surety company duly authorized to transact business in this state, with the public

authority having jurisdiction over the work, guaranteeing that the prime contractor

will pay any judgment of the court rendered in favor of the lien claimant and all
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Jjudgments filed. Such bond shall be in an amount sufficient to insure payment of the
lien claims and judgments, and shall be approved as to form and amount by the
public authority.

SECTION 66. Initial applicability.
(1) This act first applies to improvements that visibly commence on the
effective date of this subsection.

(END)
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October 6, 2005 v Ul S — &S

r 1. As you requested, I eliminated the “laundry list” of materials in ss. 779.14 (le) (a)
and 779.15 (1). You stated that “this deletion is not intended to be a limitation on what

is lienable, but a means of expanding the scope of lienable ‘improvements’ so that it “‘ﬁ(/\_/
remains flexible as means and methods of construction grow and develop.” From a
drafting standpoint, I agree that the deletion accomplishes your intent. By eliminating
the “laundry list,” the foregoing statutes are intended to apply to any material
L~ consumed in making an improvement.

\
cﬂk/ ¢ Y P .
Sen. Zien: ;
This version makes the changes you requested. Please note the following: : WY]&GC a_
0

2. As you requested, I retained the reference to last-known address in s. 779.02 (2) (b).
However, I don't think the retention is necessary. The definition of “serve” or “served”
refers to service in the manner described in s. 801.14, and s. 801.14 (2) requires service "
at the last-known address. If you agree that the reference to last-known address is
no longer necessary in s. 779.02 (2) (b), let me know and I will revise the draft.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel®legis.state. wi.us

a [
@MAQ ;3“1 W\)

v
be 114.
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Kunkel, Mark

From: Kim A. Hurtado [KHurtado@Hurtadosc.com]
Sent:  Monday, October 24, 2005 11:46 AM

To: Kunkel, Mark

Subject: 2005 Bill - Construction Liens

ATTORNEY - CLIENT PRIVILEGED/CONFIDENTIAL COMMUNICATION

This e-mail message and any attachments are intended only for the use of the addressee named above and may contain
information that is privileged and confidential. If you are not the intended recipient, any use, dissemination, distribution, or
copying of this message is strictly prohibited. If you have received this e-mail message in error, please immediately notify
the sender by replying to this e-mail message or by calling Hurtado, S.C. at the number identified below, then delete it. To
ensure compliance with Internal Revenue Service (IRS) requirements, unless expressly stated otherwise, any U.S. federal tax
advice in this e-mail or its attachments is not intended or written to be used, and cannot be used, by any person for 1)
avoiding penalties imposed by the IRS, or 2) promoting, marketing or recommending to another person any tax-related
matters herein. Thank you.

Hurtado, S.C., Counselors at Law
10400 W. Innovation Drive, Suite 300, Wauwatosa, WI 53226
Tele: (414) 727-6250 Fax: (414) 727-6247
E-mail: info@hurtadosc.com

Mark --

I dug through all of my records related to possible mods of Ch. 779 and also gave more thought to the issue of
how to handle construction managers in light of the recent decision in 1325 North Van Buren, LLC v. T-3 Group,
Ltd., et al., which treats construction managers as professionals. You could expand the definition of "Prime
Contractor" in 779.01(2)(d)(1.) as follows:

“1. A person, other than a laborer, but including an architectf‘f/engineer‘,“ construction manager, surveyor or
other service provider, who enters into a contract with an owner of land who is not personally the prime
contractor as defined in subd. 2 to improve the land, or who takes over from a prime contractor the uncompleted
contract; or

2. An owner of land who acts personally as prime contractor in improving such land."

(Note the change to sub. 2. is to correct the "general contractor” concept consistent with the use of the defined
term "prime contractor” referenced in sub. 1.)

10/24/2005
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My suggestion for dealing with the laundry list of "labor, materials, services, plans and specifications" sprinkled
throughout the documents would be to expand the definition of "improvement" in 779.01(2)(a):

"Improve’ or 'improvement' includes any building, structure, erection, fixture, demolition, alteration, excavation,
filling, grading, tilling, plating, clearing, landscaping, repairing, remodeling, furnishing of any labor, materials,
plans, specifications, and services, or procuring the performance of any of them, on or to land for its
benefit. . . . . K

Then, throughout the document, reference would simply be made to "improves the land" - for example, 779.?01 @
would read: i

"Any person who improves the land, and who complies with s. 779.02, shall have a lien therefor on all interests in
the land belonging to its owners. . . .. "

779.02(1)(c) would read:

"By any lien claimant furnishing improvements where more than 4 family living units are to be provided or
added by such work of improvement, if the improvement is whollws‘rdgr:tial in character, or in any case where
the improvement is partly or wholly non-residential in character."

" My fief review indicates such. hanges Zc’:%ué be made i the Bill (in the order they appear in draft 2) at s. 779.01
(3), 779.02(1)C), 779.02(1)e), 779.02(2)(3), 779.02 ), 779.035(2’)’? 779.035(2)(b%f4‘.), 779.035(2)(b)(2.)(a.)

779.035¢3), 779.036¢1), 779.05(1), 779.06(1), 779.08(3), 779.07(1(d), 7948, 779. , 779.14(10)Ma)&(b)&(1e)
(a),(b)(c),(1m)(d), (1m)(e), (2)(a)(2.)&(3.), (2)(am)(1.)&(2.)(a.), and (3), 779-15(1), 77946 (Maybe somebody
wants to think about renumbers 779.14 while you are at it -- what a mess to cite!)

Your Analysis would similarly be modified to track those changes, as well. N

You would still need to reference "service providers" throughout in areas where/"subcontractors and supplD

are listed. (see, e.g., 779.02(2)(c), 779.135(3), .) { /
) , . S~

Another edits you might want to consider: :

s.59.40(2)(f) change "contractorsgs&;ntractors, suppliers and laborers" to "prime contractors, subcontractors,
suppliers, laborers and service préviders" ,

s. 779.01(5) - add "service provider" to the list of persons %’@le to assign or convey a lien to a creditor.
Y

Cali if you have questions or need further information.

Kim Hurtado

10/24/2005




